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FROM THE EDITOR’S VIEWPOINT 


Considerable has been written, and more 
has been spoken, concerning the compara- 
tive safety of air and rail travel. More will 
be written and spoken in the future. It 
would seem, however, that at this time, a 
definite salute should be given the recently 
published statistics indicating that in 1946 
the commercial airlines again reduced their 
casualty percentage per passenger mile to 
an amazing new low. This—after the scream- 
ing headlines that have aroused our country. 
This—after the direful predictions that air 
and accident insurance rates would surely 
increase prohibitively. 

Great alarm was felt also when the bane- 
ful news of railroad casualties appeared in 
our newspapers in recent months. But the 
tension was relieved immeasurably, and the 
public confidence was restored to a degree, 
when it was revealed that the recent wreck- 
ing of a Pennsylvania passenger train at 
Walton, Indiana, was not caused by faulty 
equipment, nor by the mishandling of rail- 
road properties, but was rather the wanton 
childish prank of two local youngsters. Not 
that the situation was made any less serious 
to those injured, nor that the dead were 
brought back to life; but the public morale 
improved. As a consequence, while the rail- 
road may well have its share of legal head- 
aches, people may, once again, argue the 
respective merits of traveling by one means 
or the other. Then again, there is another 
point for lawyers to discuss. Who should 
bear the responsibility—the railroad, the 
children or their parents? 

There is a bit more in this question of 
liability than meets the eye at first glance. 
Much has been written on the first two 
possibilities. The last, however, has always 
been regarded as a pretty intangible matter— 
a moral obligation with no support at the 
bar except in those cases where the negli- 
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gence of the child may be imputed to the 
parents, or where there is a definite con- 
nection between the parents’ act or omis- 
sion and the injury to the third person. The 
causal connection between the act of the 
child and his home training is commonly 
regarded by the courts as too nebulous a 
thing upon which to fasten liability. This 
is probably true, although the average non- 
legal mind has little doubt but that a parent 
has some sort of a duty to the public to 
provide proper home training for the child. 
What conceivable reason can exist for a 
different rule of personal liability for the 
ownership of a destructive animal and the 
parents of a destructive child? 

Turning now from the abstract to the 
concrete, we are following interestedly, at 
this time, reports from the legislatures of 
the various states concerning the progress 
of bills designed to meet the standards of 
state regulation laid down in the South- 
eastern Underwriters’ decision by the United 
States Supreme Court. The reasons for 
forces that approve and condemn maximum 
and minimum regulation give the reader 
plenty of reason to pause to consider the 
respective merits of both sides of the issue. 
Similarly the changes, voluntary and other- 
wise, in the personnel of various state insur- 
ance offices have a definite significance in 
the resolution of the whole problem of state 
as against federal regulation of insurance. 
Readers will be interested to know that in 
an issue of the JOURNAL appearing shortly 
after the conclusion of the current sessions, 
there will be an analysis of legislation en- 
acted throughout the nation, by a well- 
qualified attorney, experienced in the legis- 
lative field. In addition to analysis, he will 
attempt to draw conclusions and make pre- 
dictions as to the future of the problem of 
insurance regulation. 
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IFTY-SIX YEARS AGO, the Supreme 

Court of Texas upheld the proposition 
that there might be a recovery for bodily in- 
juries produced by fright without any physical 
impact in Hill v. Kimball, 76 Tex. 210, 13 
S. W. 59, 7 L. R. A. 618 (1890). It was 
the first court to espouse what then ap- 
peared to be not only a novel, but an almost 
revolutionary, doctrine. That there could be 
no recovery for mere fright was and is a 
well settled common law doctrine. From 
that premise the earlier cases had concluded 
that there could be no recovery for the 
consequences of fright. The Texas Court 
admitted quite frankly that it was charting 
an unprecedented course, but concluded that 
novelty did not justify a denial of a right 
to maintain the action. In the intervening 
years, the rule thus announced has not only 
been the established law of Texas, but it 
has become a majority rule throughout the 
English speaking jurisdictions. 


Houston Electric Company v. Dorsett 


Recently the Supreme Court of Texas 
has had occasion to reaffirm its faith in 
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the doctrine which it pioneered. In the 
case of Houston Electric Company v. Dorsett, 
[25 CCH Automobile Cases 282] 194 S. W. 
(2d) 546, it was alleged that as the plaintiff 
was crossing a street in the City of Houston, 
a negligently operated passenger bus of the 
defendant approached and narrowly missed 
striking Miss Dorsett. As a result of this 
occurrence, it was asserted that the plaintiff 
was caused to suffer a great emotional upset 
from shock and fright, producing a de- 
rangement of her nervous system. The 
Trial Judge sustained certain exceptions, 
the effect of which was a ruling that the 
petition failed to state a cause of action. 
On appeal from a judgment dismissing the 
suit, the intermediate appellate court re- 
versed the action of the Court below and 
remanded the cause for a trial on its merits. 
191 S. W. (2d) 514. On final review, the 
Supreme Court held that the facts alleged 
constituted a cause of action for which a 
recovery might be had, in the event the 
facts were established to the satisfaction of 
the trier of facts. In the course of its 
opinion, the Court observed that it was not 
concerned “with an action based merely on 
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fright, neither accompanied nor followed by 
bodily injury, nor one based on facts show- 
ing that the person seeking recovery was 
not in the zone of danger.” 


Subject of Prolific Debate 


The rule of liability for the consequences 
of emotional disturbance produced by the 
negligent or intentional conduct of the de- 
fendant has been a most prolific source of 
legal writing. No other subject in the law 
of torts has challenged more consistently 
the thought and attention of judges and 
writers alike. The opening sentences of one 
of the most brilliant articles that has ever 
come from the pen of any legal writer af- 
fords an excellent background for a con- 
sideration of the development of what is 
now a generally accepted rule of law. It 
was there said: 

“That the individual shall have full pro- 
tection in person and in property is a prin- 
ciple as old as the common law, but it has 
been found necessary from time to time to 
define anew the exact nature and extent of 
such protection. Political, social, and eco- 
nomic changes entail the recognition of new 
rights and the common law, in its eternal 
youth, grows to meet the demands of so- 
ciety. Thus, in very early times, the law 
gave a remedy only for physical interfer- 
ence with life and property, for trespass 
vi et armis. The ‘right of life’ served only 
to protect the subject from battery in its 
various forms; liberty meant only freedom 
from actual restraint; and the rights of 


property secured to the individual, his lands 
and his cattle. Later, there came’a recogni- 
tion of man’s spiritual nature, of his feelings, 
and his intellect. Gradually the scope of 


these legal rights broadened; and now the 
right to life has come to mean the right 
to enjoy life,—the right to be let alone; the 
right to liberty secures the exercise of ex- 
tensive civil privileges; and the term ‘prop- 
erty’ has grown to comprise every form of 
possession—intangible as well as tangible. 


“Thus, with the recognition of the legal 
value of sensations, the protection against 
actual bodily injury was extended to pro- 
hibit mere attempts to do such injury; that 
is, the putting of another in fear of such 
injury. From the action of battery grew 
that of assault. Much latter came a qualified 
protection of the individual against offensive 
noises and odors, against dust and smoke, 
and excessive vibration. The law of nui- 
sance was developed. So regard for human 
emotions soon extended the scope of per- 
sonal immunity beyond the body of the 
individual.” Warren and Brandeis, The 
Right to Privacy, 4 Harvard Law Review 
193 (1890). 


Common Law Denied 
Recovery for Fright 


At the time this article appeared, the law 
with respect to the right of a plaintiff to 
recover damages on account of bodily dis- 
orders attendant upon or following fright 
or shock resulting from negligent conduct 
of the defendant without physical impact 
was in its formative stage. The common 
law denied any recovery for mere fright. 
Prior to 1890, no court had ever permitted 
a recovery for the consequences produced 
by fright or shock. A New York Court in 
Lehman v. Brooklyn City Railroad Company, 
47 Hun 355, 14 N. Y. St. Rep. 575 was 
“unable to find either principle or authority 
for the maintenance of this action”, and, 
therefore, denied a recovery. An English 
Court said in Victorian Railways Comrs. v. 
Coultas, 13 App. Cas. 222, 58 L. T. 390, “It 
is remarkable that no precedent has been 
cited of an action similar to the present 
having been maintained, and their Lord- 
ships decline to establish such a precedent.’ 


Such was the state of the law, as reflected 
by the decided cases, when the Texas Court 
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decided to depart from precedent and to 
hold that the consequences of fright might 
be something entirely different from mere 
fright itself. This radical notion was not 
received with any great degree of en- 
thusiasm in the succeeding decade. The 
reluctance on the part of some of the courts 
to grant a right of action for the conse- 
quences of fright was nothing more than 
an illustration of the fact that the law is 
a follower and not a leader in human 
progress and that boldness is not an ordi- 
nary quality of the judicial mind. It took 
the enactment of legislation to create a right 
of action for wrongful death and to abolish 
the archaic rules which governed in master 
and servant cases. The need for Lord 
Campbell’s Act and the several Workmen’s 
Compensation Acts was obvious long before 
the laws were passed. There was a time 
in human history when persons afflicted 
with nervous disorders were supposed to be 
possessed of devils and were either put to 
death or confined in institutions. Medical 
science has progressed a long way since the 
Dark Ages and conditions that were once 
thought to be the product of the machina- 
tions of the devil are now known to be the 
result of bodily disorders. In the light of 
the earlier concept, the courts were fully 
justified in looking with suspicion upon the 
claims of individuals so afflicted. Advances 
in medical science have taught us the error 
of the earlier views. Unless the law is at- 
tuned to progress in medicine, psychiatry, 
psychology, and other sciences, it will be 
dificult to maintain the confidence of the 
average citizen in the courts. 


Stare Decisis v. Progress 


Stare decisis is a most useful and, on the 
whole, a most wholesome principle of the 
law. However, when it becomes a vehicle 
for stagnation, it should be cast aside with- 
out reluctance. In the most recent Ohio 
decision on the problem under consideration, 
Davis v. Cleveland Railway Co., 21 N. E. (2d) 
16, the Court declined to follow the rule 
which permits a recovery. Obviously this 
tesult was achieved on the principle of 
adhering to precedent. It is interesting to 
note that the writer of the opinion stated 
that it was his personal view that the rule 
of the Texas cases presented a sounder legal 
toncept. Maybe at some future date this 


feeling will grow into a conviction that the 
problem should be re-examined in the light 
of modern conditions. An incident which 
occurred during the administration of Presi- 
dent Woodrow Wilson may serve as a 
pointed illustration of what should be the 
attitude of any good judge. On an occa- 
sion when there existed a vacancy on the 
Supreme Court of the United States, a 
group of Congressmen and other influential 
persons called upon the President to.urge 
the candidacy of a well known jurist. The 
President heard them through very patiently 
and, after all of the glowing tributes had 
been concluded, he asked the simple ques- 
tion, “Does your man believe that the law 
grows or that it is finished?”. This same 
question ought to be asked of every candi- 
date for judicial office, because the law can 
claim the respect of the public no longer 
than those who announce its doctrines are 
willing to review the applicable principles 
in the light of changed conditions and cir- 
cumstances. While it would be an intoler- 
able situation for each case to be judged 
without the light of precedent, the overrul- 
ing of out-dated legal concepts is an alto- 
gether wholesome thing. 


When the courts began to consider the 
problem with which we are here concerned, 
defense counsel argued that actions of this 
type were novel. A reading of some of the 
earlier cases will abundantly demonstrate 
the fact that the courts were impressed. A 
desire to stay within the beaten path was 
obvious. The novelty argument has most 
certainly been deprived of force by the great 
number of opinions written in the last half 
century in support of what is now a well 
recognized doctrine. 


Further Reasoning To Deny 
Recovery Advanced 


When the courts sought for more sub- 
stantial legal reasons for denying the right 
of action than the simple lack of precedent, 
they sought refuge in the legal principle 
that there could be no recovery for mere 
fright and from that premise reasoned that, 
therefore, there could be no recovery for 
the consequences of fright. Obviously, this 
argument is specious. . Simple fright is 
something that passes and, where it does not 
result in bodily disorder, it can properly 
be dismissed on the principle of de minimis 
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non curat lex. It is quite another thing 
when a brain is disordered or a nervous 
system is wrecked. Other courts have taken 
the position that such results could not be 
reasonably anticipated or foreseen. Hence, 
they could not proximately result from the 
negligence of the defendant. This argu- 
ment may have been tenable in a day when 
medical science had not shed light on the 
causal connection between shock, fright, and 
emotional upset on the one hand and nerv- 
ous disorders of a lasting character on the 
other. Now that the causal connection is 
definitely recognized, there seems to be no 
escape from the conclusion that such a re- 
sult could readily be anticipated by a per- 
son of ordinary prudence in the exercise of 
ordinary care, 


Do Such Cases Multiply Litigation? 


An argument that is always advanced by 
defense counsel in a matter of this kind is 
that litigation will increase and that the door 
will be open to the prosecution of unright- 
eous and speculative claims. Judicial experi- 
ence in the last half century does not support 
the suggestion that the volume of litigation 
will be enhanced. In approximately one- 
third of the American jurisdictions, the ap- 
pellate courts have never had occasion to 
write on the question. In those states where 
the rule of recovery is established, suits for 
damages based on physical and nervous dis- 
orders accompanying or following fright 
or shock constitute a negligible part of liti- 
gation. In Texas where the rule was first 
established, there are more opinions than in 
any other state and there the total number 
does not exceed a dozen in more than fifty- 
six years. The argument that speculative 
and unrighteous claims may be prosecuted 
manifests nothing more than a fundamental 
distrust of the right of trial by jury. Unless 
the courts are willing to take the position 
that medical testimony in support of a claim 
of this character is unworthy of belief, the 
right to present a case based thereon should 
not be denied. 


Is Public Policy Involved? 


In the early days, it was sometimes stated 
that the refusal to permit the maintaining 
of such an action was justified on the ground 
of public policy. Immediately the question 
arises: since when did it become a matter 


of public policy to deny redress in court 
to an individual who has been caused to 
suffer bodily harm and damage by reason 
of the negligent conduct of another? The 
courts are not created and maintained for 
the protection of the vested interests. A 
somewhat subtle variation of the public 
policy argument is that the proof in a case 
of this character is not ordinarily of a 
quality countenanced in court. Again, we 
get back to the question of whether modern 
medical testimony is credible. 


Difficulties of Proof 


The contention is also brought forward 
that the defendant is placed at a great dis- 
advantage in that it is exceedingly difficult 
to disprove claims of nervous disorder. This 
argument finds no favor with the courts in 
other types of situations where a recovery 
for nervousness and mental anguish is free- 
ly given. If there be slight physical con- 
tact, the courts perceive no difficulty in 
weighing and evaluating testimony regard- 
ing nervous disorders produced thereby and 
the absence of physical contact should not 
produce so great a difference. 


It would be far beyond the bounds of 
propriety to undertake an analysis of the 
many cases which have considered this 
problem. Exhaustive annotations of the 
cases are to be found at 11 A. L. R. 1119, 40 
A. LR. 93, 2A. L. BR. GI, BA. LR 
402, 122 A. L. R. 1486. See also 52 Ameri- 
can Jurisprudence, pp. 399 and 400, Sec. 
55 and p. 429, Sec. 82. Among the many 
articles discussing this subject are those 
found at 49 Harvard L. R. 1033, 34 Harvard 
L. R. 260, 12 Tex. L. R. 8, and the New 
Jersey L. J. for February 7, 1946. 


Support for the Liberal Rule 


The rule of recovery has received the al- 
most unanimous support of the law writers. 
The modern trend of judicial decision is 
decidedly in favor of the rule first announced 


in 1890 in Hill v. Kimball, supra. In those 
states where recovery is denied, it is not un- 
likely that a contrary result would be 
reached if the question were open and the 
courts did not feel bound by the principle 
of stare decisis. This is amply illustrated 
by two things. It should be first noted 
that the courts which cling to the early 
precedents have no difficulty in reaching the 
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conclusion that the plaintiff may recover 
where the conduct of the defendant is wil- 
ful. In spite of the fact that the Arkansas 
courts firmly adhere to the rule that there 
can be no recovery for the consequences of 


fright produced by simple negligence, (See, | 


St, Louis, Iron Mountain & Southern Ry. Co. 
v. Bragg, 64 S. W. 226), it was held in 
Rogers v. Willyard, 223 S. W. 15, that a 
recovery might be had for miscarriage 
where it was shown that a trespasser chal- 
lenged another to fight, flourished a pistol 
and threatened to shoot him in the presence 
of the pregnant plaintiff. The Court was 
able to perceive a cause of action because 
the conduct of the defendant was wilful. 
In other jurisdictions where the no liability 
rule prevails for the consequences of negli- 
gent acts, the contrary rule where wilful 
conduct is proved is well grounded. Brown- 
back v. Frailey (Tll.) 78 Ill. App. 262; Hickey 
v. Welch (Mo.) 91 Mo. App. 4; Williams v. 
Underhill (N. Y.) 71 N. Y. S. 291. Asa 
matter of fact, it may be stated that there 
is no exception to the rule of liability for 
consequences of a wilful act. This raises 
the question as to whether the courts have 
properly distinguished between wilfulness 
and negligence where a bystander against 
whom the conduct of the defendant is not 
directed, is the one who receives the injury. 
Cases where the injured party is directly 
threatened and is put in great fear for his 
own personal safety would seem to present 
no difficulty. However, where a third party, 
who could not legitimately be apprehensive 
for his own personal safety, is the plaintiff, 
the conduct of the defendant would hardly 
be anything other than negligent. In Hill 
v. Kimball, supra, this distinction was noted. 
It there appeared that the defendant, with 
knowledge that the wife of the plaintiff was 
pregnant, came to the house of plaintiff and, 
in the yard and in the immediate presence 
of the wife, assaulted two negroes in a 
boisterous and violent manner. The assault 
was accompanied by profane language and 
resulted in drawing blood. Mrs. Hill was 
greatly frightened by this conduct and a 
miscarriage resulted. The Court used this 
language: 


“After a very careful consideration of the 
petition, we are of the opinion that its al- 
legations show a cause of action. We have 
‘ound no exact precedent for such an action, 
but that is no sufficient reason why an ac- 
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tion should not be sustained. That a physi- 
cal personal injury may be produced through 
a strong emotion of the mind there can be 
no doubt. The fact that it is more difficult 
to produce such an injury through the op- 
eration of the mind than by direct physical 
means affords no sufficient ground for re- 
fusing compensation in an action at law, 
when the injury is intentionally or negli- 
gently inflicted. It may be more difficult to 
prove the connection between the alleged 
cause and the injury, but if it be proved, 
and the injury be the proximate result of 
the cause, we cannot say that a recovery 
should not be had. Probably an action 
will not lie where there is no injury, except 
the suffering of the fright itself, but such 
is not the present case. Here, according 
to the allegations of the petition, the de- 
fendant has produced a bodily injury by 
means of that emotion, and it is for that in- 
jury that the recovery is sought. If, in his 
assault upon the negroes, he had discharged 
a missile at one of them, and it had missed 
its aim, and had struck Mrs. Hill, and pro- 
duced a miscarriage, there is no doubt that 
he would be liable to an action; and it 
seems to us he should be equally held liable 
for the same result, produced by the same 
conduct, except that in the one case, the 
means of the injury is a material substance, 
and in the other a mental emotion. Of 
course, since there is no intent to injure 
Mrs. Hill alleged, it will be a question for 
the jury to determine whether his conduct, 
so far as she was concerned, was negligent 
or not; that is to say, whether under the 
circumstances, and with the lights before 
him, a reasonably prudent man would have 
anticipated the danger to her or not.” 


Attitude in Intent To Injure Cases 


While it would seem to be clear that in 
the bystander cases, the conduct of the de- 
fendant is no more than negligent, the courts 
seem to be perfectly willing to overlook 
the inconsistency in denying a recovery for 
negligent conduct which does not evidence 
an intent to injure or to threaten to in- 
jure anyone and where the evidence of such 
intent is present. In view of the reasons 
given for denying a recovery based on neg- 
ligence, the distinction made between the 
consequences of wilful conduct and negli- 
gent conduct seems hardly tenable. It has 
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never been the policy of the law to require 
the right to recover compensatory dam- 
ages to be based on the degree of culpabil- 
ity of the defendant. Of course, the rule is 
otherwise with respect to exemplary or 
punitive damages, but the measure of re- 
covery there is not recompense to the in- 
jured party, but punishment to the wrongdoer. 
Possibly the best explanation of the distinc- 
tion is that the courts which make it are 
going through a process of erosion of for- 
mer concepts, which seems to be a necessary 
incident of the growth of the common law. 
Even though the distinction may be falla- 
cious, it does no harm because it tends to 
bring the courts which indulge in it, at least in 
part, in line with sound legal reasoning and 
affords an entering wedge in doing away 
with the rule of no liability for the conse- 
quences of negligent conduct. 


It is significant that in most of the cases 
where a recovery is allowed a bystander for 
the consequences of emotional disturbance 
produced by an assault or a threatened as- 
sault on another, the defendant knew of 
the presence of the third party. That such 
knowledge is not an essential element in 
asserting a right of recovery is demonstrated 
in Lambert v. Brewster (W. Va.) 125 S. E. 
244. There the defendant assaulted the 
father of the pregnant plaintiff. She viewed 
the assault from a safe distance, from her 
house next door. The defendant did not 
know of the plaintiff’s presence or her con- 
dition, but he was held liable. It is not 
surprising to find a tendency to carry lia- 
bility further where the defendant is com- 
mitting an assault, though, as demonstrated 
above, the distinction seems to be unsound. 


Minimum Physical Contact Cases 


The second indication that the courts, which 
now hold to the minority rule, would feel dif- 
ferently if the question were one of first im- 
pression is the lengths to which the courts will 
go to sustain a recovery based on very slight 
physical contact. For example, the Canadian 
courts are committed to the earlier precedents. 
Yet in McNally v. City of Regina (Sask.) 2 
D. L. R. 1211, a very substantial verdict in 
favor of plaintiff for the effects of seeing her 
children killed was upheld on the sole basis that 
plaintiff had herself received an injury when 
the street car struck her carriage. The jury 
found that the plaintiff had been damaged 


by reason of her own personal injuries in 
the sum of $16.00. Had the plaintiff not 
received the $16.00 worth of injuries, she 
would have been without remedy with re. 
spect to the emotional and nervous upset 
produced by seeing her children killed. In 
New York a recovery was permitted where 
the plaintiff fainted from fright and fell, 
fracturing her skull. Comstock v. Wilson, 
177 N. E. 431. If the plaintiff had received 
a disordered nervous system instead of a 
fractured skull, an entirely different ruling 
would have been announced. It is said that 
the fact that there is some physical contact 
certifies the genuineness of the injuries. Such 
a statement would be denounced as fan- 
tastic if it had not been used by respectable 
judicial authority. To say that nervous dis- 
orders may not be just as easily feigned 
where there is slight or inconsequential 
physical contact as they can be when there 
is a lack of contact appears to be ridiculous 
on its face. 


Limiting Suggested Right of Action 
Foreseeability Test 


So far we have been discussing in 
somewhat general terms the problem pre- 
sented. There must necessarily be some 
limitation on the right of action. Let us 
assume that serious bodily injury is in- 
flicted upon A as a proximate result of 
the negligence of B. Later A’s wife is told 
of his injury and suffers from a severe shock 
with attendant nervous disorder. It could 
scarcely be held that such a result came 
within the realm of foreseeability on the 
part of B. There is no reported case in 
which a recovery has been allowed for bodi- 
ly disorder produced in that manner. One 
of the Texas Courts of Civil Appeals went 
about as far in this type of situation as any 
court has ever gone. Price v. Yellow Pine 
Paper Mill, 240 S. W. 588. In that case, the 
plaintiff suffered serious bodily injuries 
while at work for the defendant. He be- 
came unconscious and, while in that condi: 
tion, the General Manager of his employer 
undertook to take him to his home. On 
the way home, plaintiff regained conscious: 
ness and requested the Manager not to take 
him home, because his wife was pregnant 
and he feared for the consequences that 
might result if she saw him in his bloody 
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and lacerated condition. This request was 
disregarded. The shock of seeing her hus- 
band in his injured condition caused the 
plaintiff's wife to suffer a miscarriage. It 
was held that these facts sufficiently sup- 
ported a right of action. 


Physical Proximity and Question 
of Relationship 

When we advance a step nearer the neg- 
ligent act and assume that a bystander is 
caused to suffer from nervous disorders as 
a result of seeing A injured by B, the prob- 
lem becomes more difficult. In the absence 
of a close relationship between the by- 
stander and the injured party, no court has 
ever allowed a recovery. The Restatement 
of Torts, prepared by the American Law 
Institute, contains this expression: 


“Sec. 313. Emotional Distress Unin- 


tended. 

“If the actor unintentionally causes emo- 
tional distress to another, he is liable to 
the other for illness or bodily harm of which 
the distress is a legal cause if the actor 


“(a) should have realized that his con- 
duct involved an unreasonable risk of caus- 
ing the distress, otherwise than by knowl- 
edge of the injury or peril of a third per- 
son; and 

“(b) from facts known to him should 
have realized that the distress, if it were 
caused, might result in illness or bodily 
harm,” 


To this section there is appended a caveat 
as follows: 

“The Institute expresses no opinion as to 
whether an actor whose conduct is negli- 
gent as involving an unreasonable risk of 
causing bodily harm to a child or spouse 
is liable for an illness or other bodily harm 
caused to the parent or spouse who wit- 
nesses the peril or harm of the child or 
spouse and thereby suffers anxiety or shock 
which is the legal cause of the parent’s or 
spouse’s illness or bodily harm.” 

This caveat notwithstanding, the Supreme 
Court of Wisconsin in Waube v. Warring- 
ton, 258 N. W. 497, held that the conse- 
quences of fright produced by a mother’s 
seeing her child killed were not actionable, 
where it appeared that the parent was in no 
personal danger. Here it was shown that 
the deceased was looking out of a window 
watching her child cross the highway when 


it was negligently killed by the defendant. 
The mother died of the fright and emotional 
upset thereby produced. Her husband was 
the plaintiff and the court observed that his 
right to recover for her death depended 
upon whether she could have maintained an 
action had she lived. The rationale of the 
decision seems to be that the defendant did 
not violate a duty to the mother. The 
court quotes the language of Judge Cardozo 
in Palsgraf v. Long Island Railroad Co. 
(N. Y.), 162 N. E. 99, where it is said: 


“If the harm was not wilful, he must 
show that the act had as to him possibili- 
ties of danger so many and apparent as to 
entitle him to be protected against the do- 
ing of it, though the harm was unintended. 
Affront to personality is still the keynote of 
the wrong.” 


The public policy argument again raised 
its head because the Wisconsin court stated 
that it declined to enter a field that had no 
sensible or just stopping point, that the fraudu- 
lent claims would be encouraged and that 
an unreasonable burden would be placed 
on users of the highway. Just how far the 
courts will ultimately go is unpredictable, 
but in the light of the development of the 
common law to the present time, the deci- 
sion in the Waube case, supra, is not shock- 
ing. It will be noted that in the recent 
Texas case (Houston Electric Co. v. Dorsett, 
supra), the court is careful to point out that 
it was not passing on a situation where the 
plaintiff was outside the zone of danger. 
Another way of expressing the matter is 
that the conduct of the defendant must be 
negligent as to the plaintiff. Where the 
complaining party is in a position of safety 
and is subjected to no personal peril, it 
would seem to be stretching the rule of 
foreseeability too far to hold that a tort- 
feasor should anticipate injurious conse- 
quences to a bystander. It does not seem 
unjust that this rule should apply whether 
the injured party and the bystander are re- 
lated or are total strangers. It might be 
suggested that the rule should be qualified 
so that recovery might be had if the de- 
fendant had knowledge of the relationship. 
This seems to rest the matter upon entirely 
too insecure grounds. In this connection, 
it must be borne in mind that we are dis- 
cussing the consequences following negli- 
gent conduct and not wilful acts, because 
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there is practical unanimity among the 
courts that for the consequences of wilful 
conduct recovery may be had even though 
the plaintiff was not threatened with per- 
sonal violence, but was a mere bystander. 
As already pointed out, this may be a dis- 
tinction without a difference, but the courts 
make it and apparently it will be the law 
for a while at least in those states where 
there is no liability for the consequences of 
negligence. 
Personal Peril 


It cannot be said that there is no right 
of recovery for consequences which flow 
from emotional disturbance produced by 
seeing another injured or killed. As far as 
the courts have gone is to deny the action 
where there is no personal peril to the plain- 
tiff. Three cases deserve comment. The 
first is Spearman v. McCrary (Ala.), 58 So. 
927. The facts showed that the plaintiff and 
her husband alighted from a buggy drawn 
by a mule. Two of their children were in 
the buggy when the negligent conduct of 
the defendant caused the mule to run away. 
The plaintiff became frightened and fainted. 
She was made sick and suffered pain and 
mental distress and annoyance, The court 


held that it was not improper to permit the 
plaintiff to prove that the two children were 


in the buggy, as this fact was a part of a 
situation properly to be taken into account 
in considering the effect on plaintiff of such 
occurrence. The opinion makes no clear 
distinction between fright for the personal 
safety of plaintiff and her fright for the 
safety of her children. There was some 
personal danger to the plaintiff and it would 
seem that the court quite properly held that 
it could be proved that the children were 
in danger and that this fact contributed to 
her distress. 

The next case is Bowman v. Williams 
(Md.), 165 Atl. 182. It appeared that the 
plaintiff lived with his wife and two chil- 
dren in Baltimore City. On the occasion of 
the occurrence made the basis of the action, 
the children were in the basement, the wife 
was in the kitchen and the plaintiff was 
standing at the diningroom window. He 
looked out and saw a large truck loaded 
with coal coming down an icy hill. The truck 
hit the house, thrusting itself into the base- 
ment under the window at which plaintiff 
was standing and remained imbedded in 
the side of the house. There was no impact 


to plaintiff and the jar did not cause him 
to fall. He did experience the tremor to 
the house. The fright of plaintiff and his 
alarm for the safety of his two sons were 
such a shock that he fell to the floor of the 
diningroom and was carried to the kitchen 
in a weak and hysterical condition. Nervous 
disorders ensued. It was held that the 
plaintiff had a cause of action for the con- 
sequences produced by the fear for the 
safety of his boys. It was observed that 
the father could recover for fright due to 
fear for safety of his children or both him- 
self and his children. Hence, the point of 
error that the evidence raised an issue as 
to whether the fright was for the personal 
safety of plaintiff or for his boys was dis- 
allowed. 


The last case is Hambrook v. Stokes Bros. 
(1925), 1 K. B. 141 (C. A.). In this case 
it was shown that a motor vehicle of the 
defendant was parked at the top of a hill, 
unattended, with the motor running and 
with no precaution having been taken to 
keep it from coming down the hill. The 
truck did start down the hill on a narrow 
street not more than six feet wide in places. 
There was a curve at the lower end and 
the truck eventually ran against the side of 
the house and stopped. The three children 
of Mrs. Hambrook were on their way to 
school and she was accompanying them a 
part of the way. The mother walked toa 
point below the curve in the street and 
there left the children. The truck stopped 
short of her, though there was some pos- 
sibility that she might have been struck 
by it. On the whole, it seemed probable 
that she would have been able to reach a place 
of safety, even though the truck had not 
stopped before it got to where she was 
She experienced great fright for the safety 
of her children, one of whom was injured. 
Mrs. Hambrook went to the hospital to see 
her child. She experienced great shock 
and the consequent physical injuries killed 
her. A recovery was permitted. In the 
course of the opinion, the court said “that 
to hinge recovery on the speculative issue 
whether the parent was shocked through 
fear for herself or for her children would 
be discreditable to any system of juris- 
prudence in which it formed a part.” If we 
accept the proposition that a person in the 
zone of danger can recover for bodily 
disorders resulting from a narrow escape, it 
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is not difficult to accept the view of the 
court in the Hambrook case. 


Redress for Other Mental Anguish 


The general proposition is sometimes ad- 
vanced that the law cannot evaluate the 
consequences of mental and _ emotional 
upsets. This was generally accepted in the 
early development of the common law, but 
in the light of the modern legal trend it 
has no sound basis in fact because the 
courts have for a long time allowed re- 
covery for mental anguish. For example, 
female plaintiffs have been awarded re- 
coveries for stolen kisses (Craker v. Chicago 
& Northwestern Ry. Co., 36 Wis. 1875; Rags- 
dale v. Esell (Ky.), 49 S. W. 775); recovery 
was allowed where the plaintiff was called 
a prostitute (Emmke v. DeSilva (C. C. A. 8), 
293 Fed. 17). False imprisonment is a 
prolific source of litigation. In Wilkinson 
v. Downton (1897) 2 Q. B. 57, the defend- 
ant told the plaintiff that her husband had 
been smashed up in an accident. She re- 
covered for acute mental distress, as the 
court concluded that the conduct of the 
defendant transcended the decent bounds 
of practical joking. In matters of this 
kind, the test would seem to be, is the 
prank within the bounds of decency? Is 
there undue risk of serious consequences? 
Additional illustrations are the circulation 
of false rumors, collection threats, and 
other types of outrages on_ sensibilities. 
Damages to reputation such as may be re- 
covered in an action for slander are fre- 
quently quite inadequate and it seems 
proper that there should be a right of re- 
covery for mental distress. In all of these 
types of situations, damages are allowed 
for mental anguish and humiliation without 
real physical injury. Hence it does not do 
to say that the law cannot evaluate mental 
pain or anxiety. Typical of this is the 
Arkansas case of Coca Cola Bottling Com- 
pany of Arkansas v. Langston, [1 CCH 
Negligence Cases 881] 127 S. W. (2d) 263, 
where the plaintiff found ground glass in 
aCoca Cola bottle. Fright and nausea re- 
sulted with attendant mental and physical 
suffering. It was found that the condi- 
tion was purely psychic because plaintiff 


had in fact not been harmed by the glass, 
except for the mental reaction. The plain- 
tiff thought that injurious matter had been 
taken into his mouth and the court held 
that the injury was quite real and permitted 
a recovery. 


In many of the situations discussed in the 
preceding paragraph, it is evident that the 
conduct of the defendant was of a wilful 
and intentional character and in those types 
of situations, the courts early concluded 
that anxiety and mental suffering were not 
too tenuous to evaluate. It is only in the 
field of negligence that difficulty is pre- 
sented to the minds of the courts. 


Conclusion 


In the final analysis, the courts seem to 
be extremely willing to grant a recovery of 
damages in favor of the plaintiff where 
there exists an element of wilfulness in the 
conduct of a defendant. This is true even 
though the act may have been directed 
against someone other than the plaintiff. 
Situations where the wilful act was directed 
at the plaintiff should present no difficulty. 
However, it is only by indulging in some 
sort of legal fiction that the intentional 
quality of an act directed against a third 
party can be attributed to consequences in- 
flicted on a bystander. About all that can 
be said is that the courts seem to be willing 
to punish a man for that which he does 
deliberately, whereas the tendency in many 
jurisdictions is to excuse that which flows 
from an unintentional act which does not 
bring about physical contact. 


By and large, the courts have come a 
long way in the last half century in recog- 
nizing the spiritual nature of man, and in 
granting protection for injuries flowing 
from emotional disturbances. While some 
courts still dissent from the modern trend 
of legal thought in these matters, the 
majority rule which was conceived by the 
judicial boldness of the Texas Supreme 
Court is now so firmly established as the 
fair rule of decision that the day is probably 
not too far off when it will be accepted 
universally. 


[The End] 
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By WILLIAM E. MOONEY 
Attorney of Omaha, Nebraska 


ew as the action apparently did 


not involve an insurance company, nor was 
an insurance question involved, the signifi- 
cance of the decision in the case of Gohlen- 
horst v. Ruess, 146 Neb. 475 [23 CCH 
Automobile Cases 975], 20 N. W. (2d) 381 
(1945), may have been overlooked. That 
was a case arising out of an automobile 
collision, where an insurer was defending 
for the auto owner. This was the second 
case growing out of the same accident. 
The plaintiff had testified by deposition in 
the first case, and the deposition was used 
to impeach her testimony in the second 
case. The court said that it was evident 
from the deposition that she told a story 
very helpful to Mr. Ruess then, and a story 
contradictory thereto on the material facts 
more than two years later. The contention 
of the defendants was that where a plaintiff 
materially changes his or her sworn testi- 
mony in such manner, the testimony should 
be disregarded and the cause should be 
taken from the jury. The court agreed 
with this theory. 


Credibility Generally for Jury 


Many courts, in recent years, have not 
considered the importance of this rule, but 


have been unbending in applying the rule 
that the jury is the judge of the facts as 
well as the credibility of the witnesses, 
and that whether a party plaintiff has been 
impeached or discredited is a question of 
fact outside the province of the trial judge. 
The application of this rule has encouraged 
parties plaintiff to vary their testimony on 
various trials arising out of the same situ- 
ation, without appropriate explanation or 
excuse. The result has often been that 
courts were either considered naive in the 
extreme or unable to see perjury or its like 
perpetrated in open court. 


It has been frequently urged that where 
there is a conflict in the facts the cause 
must be submitted to the jury even though 
the plaintiff testifying in his own suit has 
made material conflicting statements in the 
same or a prior suit, so that the testimony 
in both cases may not be reconciled by 
logical reasoning. But there are sufficient 
precedents that hold that as long as admis- 
sions have been made by the litigant, they 
are conclusive, and the other side may abso- 
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lutely rely on them. See Steele v. Kansas 
City So. R. Co., 265 Mo. 97, 175 S. W. 177 
(1915). The court in this case said it had 
been unable to find a precedent precisely 
similar, and arrived at its conclusion by a 
logical application of known rules and maxims. 


The testimony of a party to a suit must 
be construed as binding upon him, and not 
merely as raising issues of fact. His testi- 
mony is governed by rules different from those 
governing witnesses who are not parties. 
Kimmell v. Tipton, 142 S. W. (2d) 421, Texas 
(1940). Insured Life Fund Co. v. Ward, 25 
Cal. App. 476, 77 Pac. (2d) 890 (1938). 


Such a change in material evidence should 
induce the trial judge to take the case from 
the jury, as otherwise the parties would toy 
with the administration of the law and make 
a mockery of justice. The submission of a 
case to a jury based on such would require 
a determination as to when the plaintiff had 
testified to the truth. To obtain a verdict 
from such a jury would involve the con- 
clusion that the plaintiff’s testimony at the 
first trial, og at the taking of the deposition, 
was knowingly false. Smith v. Boston Ele- 
vated R. Co., 184 Fed. 387 (1911). 


William E. Mooney 


Some courts have reached this same con- 
clusion by invoking the doctrine of Elec- 
tion or of Estoppel, but those are indirect 
theories at best. 


A party cannot, in his own case, be heard 
by a court to deny today what he solemnly 
swore was true yesterday. State Farm Mut. 


Auto Ins. Co. v, Bonacci, 111 Fed. (2d) 412. 


A party testifying under oath is more than 
a mere witness, and cannot be permitted to 
take a position wholly inconsistent with 
that taken on previous trials. Hamilton v. 
Frothingham, 71 Mich. 616, 40 N. W. 15 
(1888). In addition to the fact that toler- 
ance of such a situation would result in 
there being no end to litigation, it would 
encourage perjury and bring courts into 
contempt. 


Some Excuse To Change Testimony 


There are, however, legitimate excuses 
for variance in testimony. In the Steele 
case, supra, the plaintiff testified on one day 
to an exactly opposite statement as to his 
actions preceding the time he was struck 
and injured. His explanation for the vari- 
ance was: “If I testified that, I didn’t mean 
it.” The court held that nowhere did he 
say why he didn’t mean it, or why he came 
to say it if he did not mean it, nor did 
he make any excuse of misunderstanding, 
inadvertence, oversight or mistake which 
might relieve him from the force of his 
solemn admissions. 


Upon a new ttrial a litigant should be 
afforded an opportunity to supply omissions 
and offer appropriate explanations. A liti- 
gant may even change or strengthen his 
case at a second trial, assuming there are 
credible explanations for any change in 
evidence, but a complete departure from the 
original testimony is not to be tolerated, 
especially when the evidence of the plaintiff 
on the second trial is so inconsistent with 
that previously given as to make him in- 
capable of belief. 


The rule then must be that when the 
admissions are made, without correction, 
the party is absolutely concluded and his 
adversary may, with confidence, rely upon 
the admissions as conclusive against the 
maker thereof. 


UUM HsnuyttusnnogoooodonaononnnnnnavnndanadoeayeveevdgeeeaeevoneeeeceeeceeceeeeeeenseceeceeneeececeecgeeeenescuUUoaneUeOCGUUCUUUUULLOCEEEUOLEECEOCELLLELELUEOOUDUUUOULUUDEUUEUODUOOUUUUUUUUUUUOUUUUUUOUUUUNOUUUUOUUUOOOUNUEEUUOOUEOOEReOOO irene 


WHEN PLAINTIFF 


CHANGES HIS 


TESTIMONY PAGE 109 





HUN ELEN LAAT LEENA AAA Eat 


In the Steele case, supra, the court said: 
“We are not bound, even as an appellate 
court, to believe a mere witness in a case 
when it appears from conclusive physical 
facts or otherwise patently that such wit- 
ness is either perjured or clearly mistaken. 
Why then are we compelled to believe a 
litigant swearing for himself under the 
same circumstances ?” 

This is true, so it has been held, even 
where the reviewing court may review only 
the law and not the facts. Connor v. Lake 
Shore & M.S. Ry. Co., 168 Mich. 29, 133 
N. W. 1003 (1911). 


Safeguarding the Truth 


In order that the point may be clearly 
preserved in the record, in the event the 
trial court refuses to take such a case from 
the jury or is unwilling to direct a verdict 
for the defendant, the jury should be care- 
fully instructed as to the apparent contra- 
dictions and the circumstances under which 
they were given. This procedure will en- 


able the reviewing court to ascertain which 
statement of the plaintiff was believed by 
the jury. Fisher v. Central Vermont R. Co., 
118 App. Div. 446, 103 N. Y. Supp. 513 
(1907). 


Rationale of the Rule 


There is great opportunity, in the pur- 
suit of justice, to invoke this doctrine more 
frequently, especially in states where juries 
are the sole judges of the facts and the 
credibility of the witnesses. When perjury 
is apparent to every reasonable minded 
person, it is a disservice to the community 
to permit the perjurer to profit by his false 
testimony. And, when trial courts lack the 
fortitude to end such travesties on justice, 
the reviewing courts should not hide behind 
the theory that they cannot review facts 
that have been passed on by a jury. Trial 
by jury was never intended to put a pre- 
mium on false swearing or gambling with 
the facts. 


[The End] 
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Automobile Rates Advance 


The National Bureau of Casualty and Surety Underwriters have announced 
that, effective, February 17, 1947, automobile public liability and property damage 
rates will advance in twenty-seven states, the District of Columbia and the Ter- 


ritory of Alaska. 


It is said in justification that the relative number of claims has 


increased as well as the cost of adjusting a claim. 


Mr. Leslie, General Manager of the Bureau, explained that the increased 
frequency is due to driving over-age cars, greater distances, at higher speeds, over 


gradually deteriorating roads. 


He attributed the cause of the increase in the cost 


of claims to the fact that claimants and courts now take into consideration pre- 
vailing high incomes, the increased cost of hospital and medical care, higher cost 
of labor and material, and the fact that the design of new cars makes repair bills 


expensive. 


The increased rates amount to thirty per cent for passenger cars and forty 


per cent for commercial vehicles. 
present property damage claim costs. 


per cent over the pre-war level for the most part. 


This increase brings the rate level into line with 
The public liability rates are only ten 


It is said that these rates will 


be sufficient only if present trends in traffic accidents can be held to a lower level 


than prevailed in the pre-war era. 
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Analysis 
of Federal Tort Claims Act 


By EDWARD ASH and SIDNEY A. SCHWARTZ 


The authors, members of the New York bar, are associated with the firm 
of Alexander and Ash, New York City. This article appeared in the 
New York Law Journal of November 25, 26, 27 and 28, 1946 


O* AUGUST 2, 1946,’ the Federal Tort 
Claims Act, as Title IV of the Legislative 
Reorganization Act of 1946,’ became law. 
By said Act suits are authorized to be in- 
stituted in the Federal Courts against the 
United States triable without a jury, for 
damage to, or loss of property, or on account 
of personal injury or death, caused by a 
negligent or wrongful act or omission of 
any employee of the Government, while act- 
ing within the scope of his office or employ- 
ment, under circumstances where the United 
States, if a private person, would be liable 
to the claimant. 

The Legislative Reorganization Act of 
1946 became Public Law 601, Chapter 753 
of the Laws of the 79th Congress, 2nd Ses- 
sion.” Said Act is divided into 6 Titles. 

This article will concern itself solely with 
Title IV, which is the Federal Tort Claims 
Act, save where Congressional discussion of 
the remaining Titles relates to or bears 
upon the Federal Tort Claims Act. 


Congressional Background 
The Legislative Reorganization Act, as 


Senate Bill 2177, hereafter referred to as 
S. 2177, was introduced by Mr. LaFollette 
on May 13, 1946* in the Senate of the 79th 
Congress, Second Session. Its purpose was 
to “provide for increased efficiency in the 
legislative branch of the Government.” The 
bill, upon its introduction, was referred to 
the Special Committee on Reorganization 
of Congress. 

On May 31, 1946, there was submitted 
to the Senate the Report of the Special Com- 
mittee of Reorganization of Congress. 


— 


‘Footnotes appear on pp. 117-119, 
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FEDERAL TORT CLAIMS 


This report was S. Rep. No. 1400 and 
devoted itself to a discussion of the purpose 
and function of the bill. S. Rep. No. 1400 
recommended passage of S. 2177 with certain 
amendments, not material to this discussion. 


From a reading of said Report, it will be 
seen that the contemplated reorganization 
of the Congress and its committees was to 
do away in great part with special com- 
mittees so that Congressmen would not be 
burdened with the task of sitting upon the 
various committees. 


By reducing the number of special com- 
mittees, Congressmen were to be afforded 
greater opportunity to attend to various 
other duties and to the problems of their 
constituents. 


There appears, at page 3 of said Report, 
a table of the existing Special Committees 
and the contemplated reorganized committees. 
The Committee on Claims was to be abol- 
ished. With the abolishment of the Com- 
mittee of Claims, there would be eliminated 
a source of redress to which claimants 
against the United States had formerly re- 
sorted. Carrying on this theme, private bills, 
resolutions and amendments authorizing or 
directing the payment of money for prop- 
erty damages and for personal injuries or 
death were banned.° 


Purpose 


In its place Title IV, the Federal Tort 
Claims Act, was conceived which would 
thus provide a method for the administra- 
tive and judicial adjustment of tort claims 
against the United States, which Congress 
appreciated it was poorly equipped to settle." 
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When debate of S. 2177 was had in the 
Senate, concern was felt that the federal 
courts would be flooded with tort claims.’ 
Comparison was made with the extensive 
litigation in the Federal Courts after World 
War I respecting war insurance policies.’ 
Apparently the concern was dissipated for 
after extensive * debate, S. 2177 passed the 
Senate on June 10, 1946." 


On July 25, 1946, pursuant to House Reso- 
lution 717, S. 2177 was taken up for con- 
sideration in the House of Representatives.” 


Debate on S. 2177 in the House elicited 
expressions that the Federal Tort Claims 
Act was meritorious.” Congressman Cellar, 
concerned with committees and their reor- 
ganization, indicated that there were still 
tort claims which might require private 
claim bills and that, therefore, a separate 
subcommittee of the Committee on Judiciary 
would still be necessary.™ 


Congressman Scrivner then posed the fol- 
lowing question: 

“May I ask whether or not any consid- 
eration was given to limiting the amount of 
awards that may be made by the Federal 
courts in various types of cases.’ 

To which Congressman Monroney replied: 

“In this bill we are placing jurisdiction 
in the Federal courts to determine the 
amount of the awards.’””* 


Congressmen Springer, Scrivner and Cellar 
engaged in debate thereafter which indicated 
the House’s desire to place a limitation of 
$10,000 upon any award by a Court, which 
limitation had been embraced in bill H. R. 
181 of the 79th Congress, 2nd Session, which 
latter bill had been approved by the House 
Committee on the Judiciary. 


No amendment was offered by Congress- 
man Scrivner imposing a limitation upon 
the amount of any award by the Federal 
Courts as he thought the House was not 
receptive to any such amendment.” 


After certain amendments were made to 
the bill, not here material, S. 2177 was 
passed by the House.” On July 26, 1946, 
S. 2177, amended by the House, was laid 
before the Senate in its amended form.” 
On July 29, 1946, the House was advised 
that the Speaker had affixed his signature 
to S. 2177,” as was the Senate on the same 
day." On July 30, 1946, S. 2177 was pre- 


sented to the President” and the 
was notified on August 2, 1946, that 
had been signed by him.” 


Federal Tort Claims Act 


The Federal Tort Claims Act is divided 
into 4 parts, 


Part 1, Sec. 402, of the Act concerns 
itself with definitions of the terms, federal 
agency, employee of the government, and 
acting within the scope of his office or 
employment. 


Part 2, Sec. 403 confers jurisdiction upon 
the head of each federal agency, or his 
designee, to compromise claims accruing on 
and after January 1, 1945, for property 
damage, personal injury or death caused by 
the negligence of any governmental em- 
ployee who was acting within the scope of 
his employment, under circumstances where 
the United States, if a private person, would 
be liable, where the total amount of the 
claim does not exceed $1,000. Acceptance 
of any award is conclusive and releases the 
United States and the tortious governmental 
employee.™ 


Sec. 410 (a) of Part 3 confers exclusive 
jurisdiction upon the Federal Courts, sitting 
without a jury, to hear, determine and ren- 
der judgment on any claim against the 
United States for money only, accruing on 
and after January 1, 1945, where the United 
States, if a private person, would be liable 
to the claimant. However, this section con- 
fers jurisdiction only upon the district court 
wherein the plaintiff is resident or wherein 
the act or omission complained of occurred.” 


Jurisdiction or Venue? 


The first question that projects itself is 
whether the foregoing is a venue require- 
ment or a jurisdictional requirement. The 
Circuit Court of Appeals, 2nd Circuit, 
recently * had a similar question before it 
in McGhee v. United States™ although under 
the Suits in Admiralty Act.* The Court, 
through Circuit Judge Learned Hand, stated 
that, where liability was sought to be im- 
posed on in personam principles, the resi- 
dence of the libellant merely touched the 
venue.” It would seem, too, that the fore- 
going may properly be dicta, for the Court 
earlier in its opinion indicated that it was 
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not called upon to decide that question.” 
Further, in the McGhee case, supra, the ques- 
tion of the waiver of the “venue” require- 
ments, if the same can properly be called 
such, was by-passed by Circuit Judges 
Learned Hand and Frank™ and their de- 
cision was placed upon the intent of the 
legislature as embraced in the Clarification 
Act.” Judge Chase of the same court be- 
lieved that the respondent abandoned all 
objections to venue by its failure to take 
them specifically.™ In Abbott v. United 
States,"* Judge Knox of the District Court 
for the Southern District of New York held 
that the respondent by pleading to the merits 
did not waive the venue requirements. Judge 
Kennedy of the Eastern District in Sawyer 
v. United States® came to the same conclu- 
sion where the libel did not allege the resi- 
dence or place of business of the libellant 
or the location of the offending vessel. In 
the Sawyer case, supra, the court indicated 
that it was the duty of the court to raise 
this point sua sponte. 


In Scholtens v. U. S. A Judge Leibell of 
the Southern District of New York held 
that an allegation which merely set forth 
the whereabouts of the vessel involved was 
indefinite and uncertain and that the libellant 
should allege the place of his residence and 
should state facts “in relation to substantive 
jurisdiction and those showing a proper 
venue for the suit.” ™ 


Since the Circuit Court of Appeals in the 
McGhee case, supra, placed the suit of a non- 
resident seaman under the Clarification Act, 
it would seem that that holding controls the 
decisions in the Sawyer™ and Abbott cases.” 


The first question, heretofore posed, may 
project as many varied and irreconcilable “ 
decisions as has developed under the “venue” 
requirements of the Suits in Admiralty Act. 
That the problem of “venue” under the Suits 
in Admiralty Act still exists, see Haesen v. 
United States“ Further, if the “venue” is 
wrong in a civil case, the federal rules pro- 
vide no procedure and the Clerk’s office 
Provides no administrative procedure for 
transfer of a civil case from one district to 
another,” 


Jurisdiction of District Court 


The next question presented by Section 
410 (a) of the Federal Tort Claims Act is 


the exact jurisdiction of the District Court. 
It has oft been expressed that the district 
court is a court of “limited” jurisdiction ® 
and possesses only those powers which are 
conferred upon it.“ Certain powers have 
been conferred upon it by Congress and are 
found in 28 U. S, C. A. $41. By virtue of 
subdivision 1 of Section 41 there is con- 
ferred upon district courts original jurisdic- 
tion of all suits of a civil nature where the 
matter in controversy exceeds, exclusive of 
interest and costs, the sum of $3,000 and 
arises under the Constitution or laws of the 
United States, etc. As one Court said,” 
“there is no presumption in favor of the 
jurisdiction of our Court.” Otherwise put 
“the presumption is at every stage of the 
cause that the court is without jurisdiction 
unless the contrary appears from the 
record,” * 


A case arises “under the Constitution or 
laws of the United States” when a right 
created by the laws of the United States is 
an essential element of the plaintiff’s cause 
of action.” 


The limitation of $3,000 appears only in 
subdivision (1) of Section 41 wherein it is 
provided that “the sum or value of the mat- 
ter in controversy shall not be construed to 
apply to any of the cases mentioned in the 
succeeding paragraphs of this section.” It 
is patent from a reading of the other para- 
graphs or subdivisions of Section 41 that a 
suit under the Federal Tort Claims Act will 
not lie thereunder. 


Tort Claim Maximum Unlimited 


As has been shown heretofore,® there is 
no limitation upon the maximum recovery 
under the Federal Tort Claims Act. How- 
ever, it would appear that no judicial remedy 
is open to those claimants whose claims 
arising out of tort are not in excess of $3,000. 
With respect to those claimants it would 
appear that resort must be had to the time- 
honored device of having Congress pass 
private bills authorizing parties to sue or 
authorizing the payment to claimants of a 
certain award to be paid out of money in 
the Treasury not otherwise appropriated. 
These claims formerly were handled by the 
Committee on Claims of either the Senate 
or the House. Those committees, as stand- 
ing committees, have been abolished.” As 
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has been indicated,” it was foreseen that 
there was a need for a separate subcommit- 
tee of the Committee on Judiciary to handle 
those tort claims requiring private bills. 
Further, under subdivision 17 of the powers 
and duties of the Committee on the Judiciary 
of both the Senate™ and House,” measures 
relating to claims against the United States 
are referred to said Committee. 


Incongruity 


Since the maximum adjustment which 
can be made by a Federal Agency of any 
tort claim embraced by the Federal Tort 
Claims Act is $1,000," it would serve no 
useful purpose to submit any claim between 
$1,000 and $3,000 to a Federal Agency as 
the acceptance by the claimant of $1,000, the 
maximum award by a Federal Agency, 
would constitute a final, conclusive and 
complete release against the government.” 
It would therefore appear that, in some re- 
spects, the full intent of the Congress is 
aborted. 


The United States by the very wording 
of the Act is not liable for interest prior to 
judgment or for punitive damages but is 
liable for costs to the same extent as pri- 
vate litigants, with the exception that costs 
shall not include attorneys’ fees.™ 


The judgment obtained by the claimant 
constitutes a complete bar to any action by 
the claimant, arising out of the same subject 
matter, against the governmental employee 
who was negligent.” 


If a claimant has presented a claim under 
Part 2 to a Federal Agency, no suit can be 
instituted upon such a claim unless the 
claimant, upon 15 days’ notice in writing, 
withdraws such a claim from consideration 
of the Federal Agency.” No suit can then 
be instituted for any sum in excess of the 
amount of the claim presented to the Fed- 
eral Agency, unless (1) where the increased 
amount of the claim is shown to be based 
upon newly discovered evidence not reason- 
ably discoverable at the time of presentation 
of claim or (2) upon evidence of intervening 
facts relating to the amount of the claim.” 


The burden is on the claimant under this 
section to adduce newly discovered evidence 
not reasonably discoverable at the time of 
filing claim, in order to maintain an action 
for an amount over and above that submit- 


ted to a Federal Agency. Provision is also 
made that disposition of any claim by a 
Federal Agency shall not be competent evi- 
dence of (1) liability or (2) amount of 
damages. 


The Attorney-General is authorized to set- 
tle claims after the institution of suit, with 
the approval of the court in which the suit 
is pending.” 


Procedural Matters 


Procedure, process etc., in suits under the 
Federal Tort Claims Act is governed by the 
Rules of Civil Procedure for the District 
Courts of the United States as promulgated 
by the Supreme Court.” Under Rule 3 of 
the Federal Rules of Civil Procedure, a civil 
action is commenced by filing the complaint 
with the court. This becomes important for 
the filing of the complaint will toll the short 
statute of limitations.” 


The method of service of the summons 
upon the United States is provided in Rule 
4 (d) (4)% 


To those attorneys whose work takes 
them into the Federal Courts, no citation is 
necessary for the statement that liberality 
is the keynote of the interpretation of the 
Federal Rules. 


Third-Party Practice 


Under Rule 14, governing third party 
practice, the district court liberally allows 
impleader to the end that multiplicity of 
suits will be avoided. In arriving at that 
result, the district court, contrary to the 
state court practice, does not concern itself 
with the plaintiff’s claim or the theory of 
recovery asserted. 

Unless the courts whittle down the liber- 
ality of impleader, because the waiver of 
sovereign immunity must be strictly con- 
strued,* it would seem that under the Fed- 
eral Tort Claims Act, the United States be- 
comes amenable to suit by way of impleader 
or remedy over. 

An interesting question respecting im- 
pleader of the United States is projected by 
the decision of the Circuit Court of Appeals, 
2nd Circuit, in The Everett Fowler.© In the 
cited case the libellant had chartered to the 
respondent a barge which was damaged 
while in the hands of the United States, the 
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consignee of the cargo. The Court held 
the United States negligent in failing to pro- 
vide a safe berth after receiving notice of 
an impending storm.” In a prior case,” 
the same Court had held that the liability 
of a consignee was bottomed in negligence.® 
Despite this, the Court held the United 
States, consignee, liable for breach of its 
contractual obligation. In so holding, the 
Court said that jurisdiction of the implead- 
ing petition was had under the Tucker Act.” 
The Supreme Court on April 22, 1946 denied 
certiorari in this case.” That there are pro- 
cedural difficulties that are presented by 
this type of case was appreciated shortly 
after the decision.” 


If a case of this sort is properly a negli- 
gence case,” it would seem that the United 
States would now be liable under the Fed- 
eral Tort Claims Act. It would further ap- 
pear that when the United States is once 
impleaded,” the Rules of Civil Procedure 
would govern the procedure of that part 
of the action. The tremendous advantage 
of depositions and discovery by means of 
Rules 26-37 would thus be available to the 
impleading party. 


Chapter V (Rules 26-37) of the Federal 
Rules dealing with depositions and discovery 
has been characterized by many writers as 
revolutionary, 


The broad scope and purpose of deposi- 
tions under these rules has often been stated 
by the courts.“ In Conneway v. City of New 
York.* Judge Moskowitz, in dealing with a 
motion to examine the City of New York 
said: 


“While a sovereign may have the power to 
exempt itself from suit, once it has con- 
sented thereto without any express limita- 
tion, it subjects itself at the same time to the 
procedural rules of the forum in which it 
litigates.”” 


To the same effect, see Joy Mfg. Co. v. 
City of New York." 


The persons through whom the United. 


States is subject to having its deposition 
taken as an adverse party will undoubtedly 
become a fruitful field for diverse opinions.” 


Whether the United States can be re- 
quested to make admissions under Rule 36, 
in view of a long line of cases holding that 
no one can make admissions against the 
government, presents interesting possibili- 


ties in view of the fact that these admissions 
may often dictate the outcome of litigation.” 


The scope of this article does not permit 
extended discussion of the interesting and 
complex problems which will arise regard- 
ing the application of the Rules of Civil 
Procedure to the Federal Tort Claims Act. 
Suffice it to say that there will be many 
problems and many interesting results. 


Judicial Review 


Review by appeal from final judgments is 
provided by Sec. 412 (a) of the Federal 
Tort Claims Act. To the average practi- 
tioner, appeals in most instances will be 
taken to the Circuit Court of Appeals under 
Sec. 412 (a) (1) in contradistinction to ap- 
peals to the Court of Claims, provided for 
in Sec. 412 (a) (2). 

A short statute of limitations of one year 
is imposed upon claims.” Said period of 
one year is computed from the date of the 
enactment (August 2, 1946) or from the date 
of the accrual of the cause of action, which- 
ever affords the claimant greater time. With 
respect to those claims not exceeding $1,000, 
which are presented to a Federal agency for 
adjustment and settlement, the time within 
which to institute suit is extended for six 
months from the date of mailing of notice 
to the claimant by such Federal agency as 
to the final disposition of the claim or from 
the date of the withdrawal of the claim from 
such Federal agency as prescribed by Sec- 
tion 410 (b), supra, if the time would other- 
wise expire before the end of such period. 
It is to be noted that the time is not ex- 
tended for those claims exceeding $1,000 
which are presented to a Federal agency 
for settlement where the claimant hazards 
the acceptance of $1,000, the maximum au- 
thority of the Federal agency, as a release 
of the claim against the United States and 
its tortious employee.” 


Excepted Claims 


Various claims are excepted from the 
coverage of the Federal Tort Claims Act.” 
Under Sec. 421 (a) any claim based upon an 
act or omission of a governmental employee, 
exercising due care, in the execution of a 
statute or regulation, whether or not such 
statute or regulation be valid, or based upon 
the exercise or performance or the failure 
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to exercise or perform a discretionary func- 
tion or duty on the part of a Federal agency 
or an employee of the Government, whether 
or not the discretion involved be abused is 
excepted from the coverage of this Act. At 
first blush it would appear that, on the one 
hand Congresé has given a remedy where 
none existed hiilierto, and on the other hand 
has virtually read out of the Act the remedy 
which it created, It will be interesting to 
see how the Courts deal with this proposi- 
tion in view of the presumption that a pub- 
lic officer acts within the authority conferred 
upon him and in accordance therewith in 
the absence of proof to the contrary.” This 
section of the Act ® will undoubtedly be the 
breeding place of controversial decisions. 


Claims arising out of loss, miscarriage, or 
negligent transmission of letters or postal 
matter are excluded," as are claims arising 
in respect to the assessment or collection 
of any tax or customs duty, or the detention 
of any goods or merchandise by any officer 
of customs or excise or any other law- 
enforcement officer.” Claims for which a 
remedy is afforded by the Suits in Admiral- 
ty Act (46 U.S. C. A. §§ 741-752) or by the 
Public Vessels Act (46 U. S. C. A. §§ 781- 
790)™ are excluded.” 


Claims arising out of the administration 
of the provisions of the Trading with the 
Enemy Act," for damages caused by impo- 
sition or establishment of a quarantine by 
the United States,” arising from injury to 
vessels, or to the cargo, crew, or passengers 
of vessels while passing through the locks 
of the Panama Canal or while in Canal 
Zone waters™ are excluded. Excluded also 
from the coverage of the Act are claims 
arising out of assault, battery, false impris- 
onment, false arrest, malicious prosecution, 
abuse of process, libel, slander, misrepresen- 
tation, deceit, or interference with contract 
rights,” claims caused by the fiscal opera- 
tions of the Treasury or by the regulation of 
the monetary system,” claims arising out of 
the combatant activities of the Military or 
Naval forces, or the Coast Guard, during 
time of war," claims arising in a foreign 
country,” claims arising from the activities 
of the Tennessee Valley Authority.” 


Attorney's Fees 


Assume that the action by the claimant 
against the United States is prosecuted suc- 


ULL LLL CLL MCCULLOCH LULL TMNT TTT 


cessfully. What is the attorney’s recom- 
pense for a job well done? Section 422 of 
the Federal Tort Claims Act limits the at- 
torney’s fees to 20% of the amount recoy- 
ered by suit and 10% of adjustments be- 
tween $500 and $1,000 effected under Part 
2 of the Act. The Court rendering judg- 
ment for the plaintiff under Part 3, or the 
Federal agency or his designee making an 
award under Part 2 or the Attorney-General 
adjusting and settling a claim under Section 
413 may determine and allow attorney’s fees, 
These fees are not in addition to the judg- 
ment so recovered but are payable out of it. 
This section of the Act has elicited strong 
criticism from the New York State Bar As- 
sociation.” 


Nature of Remedy 


By Section 423, the exclusiveness of the 
remedy under the Federal Tort Claims Act 
is confined solely to the government and is 
not available against a Federal agency. 


All statutes which authorize any Federal 
agency to adjust or determine claims cog- 
nizable under Part 2 of the Act are repealed 
with respect to claims accruing on and after 
January 1, 1945. Various laws, which are 
included as being repealed, although not in- 
tended to be all embracing, are the settlement 
of claims by heads of departments for damage 
to or loss of property not exceeding $1,000 
where said claims accrued after April 6, 
1917;" settlement of all claims by Director 
of Coast and Geodetic Survey where claim 
does not exceed $500, occasioned subse- 
quent to June 5, 1920;" settlement of claims 
to persons or property by the Attorney- 
General where said claim does not exceed 
$500 and was caused by Federal Bureau of 
Investigation, and accrued after January 1, 
1934;” settlement of claims by the Secretary 
of War accruing on or after May 27, 1941, 
for damages to property or for personal 
injury where the claim is not in excess of 
$500 in time of peace or $1,000 in time of 
war and was caused by the Military person- 
nel or civilian employees of the War De- 
partment; settlement of claims by Secre- 
tary of Navy comparable to that power 
conferred upon Secretary of War;™ settle- 
ment of claims by Secretary of Navy not 
exceeding $500 and arising after April 6, 
1917, caused by Naval or Marine person- 
nel; settlement of claims by Postmaster 
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General for damages to property or for 
personal injuries where claim does not ex- 
ceed $500 and was caused by the negligence 
of employees of Post Office Department.™ 

Claims, not cognizable under Part 2 of 
the Federal Tort Claims Act, may be still 
adjusted by the Federal agency upon which 
authority has been heretofore conferred.™ 


Conclusion 


Since 19257" there have been numerous 
attempts*® to enact legislation allowing 
claimants to sue the United States. All 
these efforts failed. The purpose of these 
attempts was expressed by one sponsor as 
follows: 

“I shall devote some of my time in the 
summer vacation to the formulation of a bill 
which I shall present to Congress at the 


next session; so that the old idea abandoned 
on the continent, that ‘the king can do no 
wrong,’ will be abandoned here in the United 
States, and the people of the United States 
will be able to secure justice from their 
Government.” 


Judge Holtzoff, of the United States 
District Court for the District of Columbia, 
when he was Special Assistant to the At- 
torney-General, advocated the enactment of 
law to provide a remedy against the United 
States for torts committed by its employees.” 


At long last claimants have been given a 
remedy against the United States for the 
tortious acts committed by governmental 
employees. It is to be sincerely hoped that 
this right and remedy will not be whittled 
down by strained judicial interpretation. 


[The End] 


FOOTNOTES 


192 Cong. Rec. A. 
sheet for August 12, 1946. 

*To be cited as the Legislative Reorganiza- 
= Act of 1946 under subdivision (a) of Short 

itle. 

’ Advance Sheet No. 6 of United States Code 
—Congressional Service p. 778—West Publishing 
Co. 

*92 Cong. Rec. 498—unbound advance sheets 
for May 13, 1946. 

592 Cong. Rec. 6105—unbound advance sheet 
for May 31, 1946. 

*Cf. page 18 of S. Rep. No. 1400, 79th Con- 
gress, 2nd Session; Sec. 131, Part 3 of Title I 
of Legislative Reorganization Act. 

‘Cf. page 7 of S. Rep. No. 1400, under cap- 
tion ‘‘Saving Congressmen’s Time.”’ 

* Discussion between Mr. George and Mr. La- 
Follette at pages 6492 and 6493 of 92 Cong. Rec. 

°Cf. Note 8. 

#92 Cong. Rec. 6560-6575, 6576-6590, 6642-6646, 
6647-6666, 6672-6703. 

"92 Cong. Rec. 6703. 

292 Cong. Rec. 10089. 

Cf. Mr. Dirksen’s statements at page 10099 
of 92 Cong. Rec. 

™92 Cong. Rec. 10117. 

5902 Cong. Rec. 10142. 

>Cf. Note 15. 

*92 Cong. Rec. 10143. 

92 Cong. Rec. 10154. 

% 92 Cong. Rec. 10274-10287. 

92 Cong. Rec. 10553. 

1.92 Cong. Rec. 10474. 

2 92 Cong. Rec. 10555. 

2 Cf. Note 1. 

* Subdivision (d) of Sec. 403 of Part I. 

*This includes the United States District 
Courts for the Territories and possessions of 
the United States. 

*% March 5, 1946. 

7154 F. (2d) 101. 


5251—unbound advance 


FEDERAL TORT CLAIMS 


% 46 U.S.C. A., § 741, et seq. 

2 The Court said (p. 104 of 154 F. 2d): 

“It is, however, consistent with that conclu- 
sion that suits in personam may be brought 
without regard to the presence of the ship 
within the United States, and that the require- 
ment that they must be brought, in the dis- 
trict where the libellant resides merely touches 
the venue. Indeed, Blamberg v. United States, 
supra, 260 U. S. 452, 43 S. Ct. 179, 67 L. Ed. 
346, itself declared that the presence of the 
ship anywhere in the United States was enough, 
which by implication makes the provision that 
the suit must be brought where she is found, 
one of venue.”’ (Italics supplied.) 

% At the outset of its opinion proper (154 F. 
2d 104) Circuit Judges Learned Hand and Frank 
thought it was not necessary to decide whether 
Eastern Transportation Co. v. United States, 
272 U. S. 675 authoritatively held that § 2 of 
the Suits of Admiralty Act limited jurisdiction 
or only venue. 

31154 F. (2d) 104, 2nd column. 

250 U. S. C. A., Appendix § 1291, et seq. 

3 Op. Cit. Note 31. 

* 61 F, Supp. 989. 

% 66 F. Supp. 271. 

36 1946 A. M. C. 237. 

7 1946 A. M. C, 241. 

8 Sawyer was a non-resident of the district 
—66 F. Supp. 272 (bottom of first and top of 
second column), Sawyer case decided Feb. 15, 
1946. 

389 Abbott was a Nova Scotian or resident of 
Malden, Massachusetts—61 F. Supp. 989 (Sec- 
ond column)—Abbott case decided May 24, 1945. 

Cf. Sawyer v. United States, 66 F. Supp. 
271, where the Court said (p. 274): 

“IT do not attempt to reconcile these cases. 
I regard them as irreconcilable.”’ 

“66 F. Supp. 759; also, Barnes v. United 
States, 67 F. Supp. 571. 
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@ Kibler v. Transcontinental & Western Air, 
63 F. Supp. 724. 

*Chicot County Drainage Dist. v. Baxter 
State, 308 U. S. 371; Frankfurter and Hart, 
49 Harv. L. Rev. 68, 91. 

* Gillis v. State of California, 293 U. S. 62. 

* Associated Press v. Emmett, 45 F. Supp. 
907. 

* Durkey v. Arndt, 46 F. Supp. 256, aff'd 138 
F. (2d) 317. 

“ Mr. Justice Cardozo in Gully v. First Na- 
tional Bank in Meridian, 299 U. S. 109. See 
Panama R, Co. v. Johnson, 264 U. S. 375, a 
case under the Jones Act, 46 U. S. C. A, § 688, 
where the Court held ‘‘the case arose under a 
law of the United States and involved the requi- 
site amount, if any was requisite’’ (pp. 383 
and 384 of 264 U. S.). See also Van Camp Sea 
Food Co. v. Nordyke, 140 F. (2d) 902; Branic 
v. Wheeling Steel Corporation, 152 F. 2d 887. 
Compare on this point, Prof. Willock’s Com- 
mentary on Maritime Workers at pp. 228 and 
262 of 46 U.S. C. A. 

Notes 16 and 17. 

“Title I, Parts 1 and 2 of Legislative Re 
organization Act set forth the standing com- 
mittees in the Senate and House. See S. Rep. 
1400, supra. 

% Cf. Note 14. 

5 Page 784 of Advance Sheet No. 6 of Laws 
of 79th Congress, 2nd Session, United States 
Code, Congressional Service. 

83 P. 792 of Advance Sheet No. 6 of Laws of 
79th Congress, 2nd Session, United States Code, 
Congressional Service. 

% Part 2, Section 403 
Claims Act. 

“Part 2, Section 403 (d) of Federal Tort 
Claims Act. 

% Part 3, Section 410 (a). 

% Part 3, Section 410 (b). 

5 Part 3, Section 410 (b). 

58 See note 57. 

® Part 3, Section 413. 

© Part 3, Section 411. 

* Part 4, Section 420. 

®See Wilhelm v. United States, 1g F. Supp. 
600, wherein it was held that the manner of 
service of process is not in the nature of a 
condition precedent to jurisdiction and may be 
waived by United States Attorney. 

®For a treatment of this subject, see Greg- 
ory Legislative Loss Distribution in Negligence 
Actions (1936). 

* United States v. Michel, 282 U. S. 656; 
United States v. Sherwood, 312 U. S. 584; Hast- 
ern Transporation Company v. U. 8., 272 U. S. 
675; Hammond-Knowlton v. U. 8., 121 F. (2d) 
192. Some problem may now arise in cases, 
wherein impleader of the United States is 
sought under the Federal Tort Claims Act, as 
to the ancillary jurisdiction of the Court in 
impleader cases. Further, if impleader of the 
United States is allowed under Rule 14, the 
Court in a case wherein plaintiff demanded a 
jury would have to sever the impleader action 
and try the same without a jury or would have 
to determine the liability of the United States 
after the jury had rendered its verdict on the 
main issue between plaintiff and defendant. 

® 151 F. (2d) 662. 

* Page 663 of 151 F. (2d). 


(a) of Federal Tort 


* Waldie v. Steers Sand & Gravel Corpora- 
tion, 151 F. (2d) 129. 

*®In the Waldie case, the Court said (p. 130 
of 151 F. 2d): 
‘‘* * * and we have often held or implied that 
the liability of wharfingers, consignees, or tugs, 
is to exercise ‘reasonable care’ and is to be 
determined in each situation by balancing the 


- risks imposed upon others by not taking pre- 


cautions against the cost and trouble of the 
precautions. In short, we have treated the 
situation as an ordinary case of ‘negligence’,” 

@ 28 U. S.C. A. § 41 (20). 

7 66S. Ct. 963. 

uC, F. Harm Co. v. Erie R. R. Co., et al., 
66 F. Supp. 449; Zellar Marine Corp. v. U. 8. A., 
66 F. Supp. 447. 

2 Cf, Note 68. 

To implead the United States initially may 
present a slight procedural difficulty. Whether 
initial impleader is permitted under General 
Admiralty Rule 56 or Rule 14 of the Rules of 
Civil Procedure is of no great moment. For, 
as the Court said in the Hverett Fowler (p. 664 
of 151 F. 2d): 

“As the petition showed a cause of action, 
the label should be disregarded.”’ 

™ Engel v. Aetna Life Ins. Co., [9 CCH Life 
Cases 252] 139 F. 2d 469; Hoffman v. Palmer, 
129 F, 2d 976, aff’d 63 S. Ct. 477. 

% 32 F. Supp. 54. 

7% 30 F. Supp. 403. 

™In this connection, it is to be noted that 
the Rules of Civil Procedure do not provide 
specifically as to the depositions of corpora- 
tions. Mention is only made of corporations, 
or officers or managing agents in Rule 26 (d) 
(2) and Rule 37 (d). That this problem exists 
see Fruit Growers Co-op v. California Pie and 
Baking Co., 3 F. R. D. 206; Freemen v. The 
Hotel Waldorf-Astoria Corporation, 27 F. Supp. 
303; Schroeder v. Bethlehem Steel Company, 
8 Fed. Rules Service 30a, 52 Cs. 1; Porrazzo v. 
The Royal Mail Lines, Ltd., 8 Fed. Rules Serv. 
26a, 33 Cs. 1. 

7% Cyc. of Fed. Procedure, Vol. 6, § 2929, and 
Vol. 7, § 3326. 

™ Section 420 of Part 4 of the Act. 

% Cf. Sec. 403 (d). 

81 Sec. 421 of Part 4. 

® Cf. Cooper v. O’Connor, 99 F'. 2d 135, cert. 
denied 59 S. Ct. 146. 

83 Sec. 421 (a). 

% Sec. 421 (b). 

% Sec. 421 (c). 

% As to whether the Public Vessels Act covers 
personal injury claims, see Porello v. United 
States, 153 F. (2d) 605, cert. granted 66 S. Ct. 
1013; Lauro v. United States, question certified 
to Supreme Court, by C. C. A., 2nd, on Sept. 
11, 1946. 

Sec. 421 (d). 

88 Sec. 421 (e). 

% Sec. 421 (f). 

Sec, 421 (g). 

% Sec. 421 (h). 

Sec. 421 (1). 

% Sec. 421 (Jj). 

™ Sec. 421 (k). 

% Sec. 421 (1). 

%® Cf. Lawyer Service Letter No. 113, New 
York State Bar Association, dated October 30, 
1946. 
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31 U. S. C. A. § 215-217 (property damage 
only). 

% 33 U. S. C. A. § 853 (property damage and 
personal injury). 

® 51 U. S. C. A. § 224b (property damage and 
personul injury). 

10 31 U. S. C. A. § 223b, 223c (property dam- 


Jan. 30, 1926 (67 Cong. Rec. 3071); House Re- 
port No. 667. 
(b) S. 1912 (67 Cong. Rec. 1233) Dec. 21, 1925. 
(c) H. R. 9285, 70th Congress, ist Session, 
January 13, 1928 (69th Cong. Rec. 1468); House 
Report No. 286; Senate Report No. 1699, 70th 
Congress, 2nd Session. 


(d) S. 2690, 76th Congress, 1st Session. 
(e) H. R. 7236, 76th Congress, 3rd Session. 
(f) H. R. 5373, 77th Congress, 2nd Session. 
(g) S. 2207, 77th Congress, 2nd Session. 
(h) H. R. 6463, 77th Congress, 2nd Session. 


age and personal injury). 
1 31 U. S. C. A, § 223d (property damage and 
personal injury). 
12 34 U. S. C. A. § 600 (property damage only). 
31 U. S. C. A. § 224¢ (property damage and (i) S. 2221, 77th Congress, 2nd Session. 


rsonal injury). 107 booed + 

a Section 424 (b) of Federal Tort Claims Act. hill. 6 Cong. Bes. Sp TRe Saee 
6 Public Vessels Act, 46 U. S. C. A. §§ 781-790. 18 Holtzoff, Tort Claims against the United 
6 For a few attempts, see: States (1941), 4 Fed. B. A. J., 163; 25 A. B. 
(a) H. R. 8651, 69th Congress, ist Session, A. J. 828 (1939). 
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Where a child, thirteen years of age, was electrocuted by high tension wires, 
at a time when he and a boy companion entered the premises of an electric 
company after working hours, and, being careful to avoid notice by the watchman 
on duty, went up to the roof in search of pigeons, the court denied recovery to 
the decedent’s representative. It declared that the doctrine of attractive nuisance 
didn’t apply and said that defendant couldn’t be expected to anticipate that the 
general public or children would go up on the roof in search of pigeons. The 
doctrine only applies where “One who maintains or creates upon his premises, 
or upon the premises of another, or in any public place an instrumentality or 
condition which may reasonably be expected to attract children of tender years, 
and to constitute a danger to them, is under a duty to take the precautions that 
a reasonably prudent person would take, under similar circumstances, to prevent 
injury to such children.” Deffland v. Spokane Portland Cement Company. Wash- 
ington Supreme Court, Department One. 14 CCH Negligence Cases 330. 
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Amputation Follows Malpractice 


Plaintiff succeeded in an action brought against his company doctor for 


malpractice. He had injured his hand when a steel beam fell upon it in the 
course of his work. It was the alleged negligent use of a fluoroscope used in an 
examination of the hand that caused X-ray burns to plaintiff and later necessitated 
the amputation of a finger. The reviewing court agreed that there was no 
error in instructing the jury: “If an injured person fails to use such amount 
of care and such, if any, failure proximately contributes in any degree whatever 
to an aggravation of the original injury, then such person is not entitled to 
recover damages for such aggravation, but is only entitled to recover such 
damages for that portion of the pain or disability which is proximately caused 
by the original injury, unaffected by such, if any, aggravation thereof.” The 
judgment for the plaintiff was affirmed. Dodds v. Stellar. California District 
Court of Appeals, Second District, Division Two. 14 CCH Negligence Cases 339. 
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Declaratory Judgments 
and Insurance Litigation 


By 


EDWIN BORCHARD 


p RSURANCE COMPANIES, by virtue 
of the procedure for declaratory judg- 
ments, have profited a great deal from tak- 
ing the initiative as prospective defendants 
in disclaiming liability under the policy. In 
other respects also, the ability to take the 
initiative has aided them greatly. A few 
decisions are of outstanding importance, 
notably Aetna Life Insurance Company of 
Hartford, Connecticut v. Haworth’ and Mary- 
land Casualty Company v. Pacific Coal & Oil 
Company? 


In the Haworth case, the first to sustain the 
constitutionality of the federal act authoriz- 
ing declaratory judgments, the court was 
asked to determine that Haworth did not 
become disabled as of a certain date, as he 
and his wife had claimed in letters. In sus- 
taining the action as proper, the court ruled 
that the determination of facts was a com- 
mon function of courts, that it made no dif- 
ference whether the plaintiff or the defendant 
began the action, and that the disclaimer of 
liability was as justifiable as an assertion 
of liability. 

The point decided in the Pacific Coal & Oil 
case is of fundamental importance in insur- 


ance litigation. The injured person made 
an effort to disavow his addition as a party 


1 Footnotes appear on p. 125. 


defendant. The Circuit Court of Appeals, 
through Judge Florence Allen, sustained this 
claim. Had it been successful in the Su- 
preme Court, the decision against the in- 
sured would not have been binding upon the 
injured person, and the disclaimer of com- 
pany liability would not have affected him 
In order to obtain a judicial declaration of 
their non-liability, companies would have 
had to bring two suits, one against the in- 
sured and one against the victim of the 
accident (if any). This would be discour- 
aging to insurance companies, with the re- 
sult that the declaratory judgment rarely 
would be used. The victim could have 
brought his supplementary action against 
the insurance company independently of any 
holding in the action against the insured. 
One can imagine the inconclusive result of 
a disclaimer against the insured alone. For- 
tunately, the Supreme Court reversed the 
Circuit Court of Appeals and held that the 
potential claim of the injured person justi- 
fied the insurance company in making him 
a party to their action against the insured. 
One action suffices now to disclaim liability 
against all interested defendants, all of whom 
can be joined and all of whom are bound 
by the decision reached. This is of great 
advantage to insurance companies and 
should not be underestimated. 


This is another paper on the subject of declaratory judgments by Professor 
Borchard. 


clear authority for his following admonitions and suggestions. 


His well-known studies and commentaries on individual cases are 


This paper was 


delivered at a recent meeting of the New York State Bar Association 
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Procedure Should Not Be Abused 


Yet I venture to believe that an excessive 
use of the declaratory judgment, particu- 
larly an unsuccessful use, is an injury to the 
procedure and an injury to insurance com- 
panies. For that reason, I am anxious that 
the procedure be not abused, and have con- 
cluded that every unsuccessful litigation is 
a blow to the procedure. Insurance compa- 
nies would be well advised, therefore, not 
to use the procedure excessively and to be 
sure that their litigation promises success. 
The INSURANCE LAW JOURNAL is now 
undertaking, from time to time, to review 
the declaratory judgment cases in order to 
check an excessive and abusive use of the 
declaratory judgment, 

There are reasons why insurance policies 
are especially adapted to adjudication by 
declaratory judgment. Often such contracts 
are of long duration, look to future benefits, 
and involve fiduciary relations; they depend 
upon representations, facts and conduct 
which the company finds it difficult to con- 
trol, and, in the event of loss, create new 
relationships between the insurer and in- 
jured person or beneficiary and the insured 
or principal debtor. Moreover, a judgment 
against a responsible defendant, like an in- 
surance company, is as good as a coercive 
remedy. It is res judicata and could not 
be resisted. It is natural, therefore, that 
questions of construction—one of the prin- 
cipal features of the declaratory action— 
should arise frequently, either before or after 
the alleged breach or loss. Hence, we find 
that all parties to the insurance contract— 
company, insured and_ beneficiary—fre- 
quently resort to declaratory relief for the 
construction of their respective rights and 
duties. One of the principal uses of a de- 
claratory action is to clarify legal relations 
so as to make breach unnecessary, or, when 
it has occurred, an occasion for speedy ad- 
judication. It implies a dispute concerning 
legal rights, arising usually out of the con- 
tract, and authorizes adjudication by the 
courts whenever a useful purpose is served 
by settling the issue and removing the 
doubt, uncertainty or insecurity which gave 
rise to the dispute. The remedy, 
adopted in nearly every state, is almost 
universal.® 


now 


A special reason why insurance contracts 
have proved so susceptible of construction 


by declaratory action is that many disputes 
disclosed an unsatisfied: need for adjudi- 
cation which neither the common law nor 
equity afforded. The inhospitality of the 
courts to this form of relief, because of its 
supposed novelty, is diminishing all the 
time. The conflict between state and fed- 
eral courts has also been resolved in the 
passage of time, and injunctions against a 
state action in tort rarely issue from a fed- 
eral court. The state action is based on 
tort; the federal action, on contract. The 
courts have generally agreed that a useful 
social purpose is served by deciding a legal 
dispute before a breach of relations has oc- 
curred, and even before the threat of irrep- 
arable injury makes the issue ripe for 
injunction. 


Misconceptions re This Procedure 


Two judicial errors appear with distress- 
ing frequency, and insurance cases often ex- 
emplify the errors. One is to assume that 
the declaratory judgment is not available 
where another adequate remedy would suf- 
fice or where statutory remedies are pro- 
vided, or that if allowed indiscriminately 
it might become a panacea to the exclusion 
of traditional remedies, or that it is an 
extraordinary remedy not to be utilized in 
ordinary cases. The wording of the statute 
indicates the error of this construction; it 
is not only a misinterpretation but a flat 
violation of the precise terms of the statutes, 
which provide that a declaratory judgment 
may be sought and obtained “whether or 
not further relief is or could be claimed.” 
That is to say, whether a coercive remedy, 
like damages, injunction or specific perform- 
ance, is also claimed, or could be but is not 
claimed, or could not be claimed, the de- 
claratory judgment may not on that ac- 
count be denied. Could any statute be 
plainer than that? 


To make assurance doubly sure, Federal 
Rule 57 provides that the existence of an- 
other remedy shall not bar the declaratory 


judgment. It remains true that the term 
“statutory remedies” must be strictly con- 
strued, and that the declaratory judgment 
will never replace all other remedies, since 
most litigants wish some coercion and would 
be dissatisfied with a ‘declaration only. It 
should be clear that the declaration is not 
an extraordinary remedy but one of many 
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judicial remedies prescribed by legal thera- 
peutics. Courts which deny the declaratory 
judgment on one or another of the above- 
mentioned grounds are flying in the face of 
the authorizing statute and, without ade- 
quate cause, are denying the plaintiff a 
worth-while remedy. It should make no 
difference to a court through which door 
the litigant enters the courtroom, as long 
as he is properly there and the issue can be 
conclusively and effectively determined. 
We need wider appreciation of the fact that 
a person having a drastic remedy at his dis- 
posal may prefer, for any variety of social 
and economic reasons, the milder but equally 
effective declaration of his rights. This is 
especially true of responsible entities like 
insurance companies. 


The other error, now less common, is to 
assume that a litigant seeking a declaration 
of non-liability or limited liability does not 
present a “cause of action” for judicial relief. 
An unfounded claim is a cloud upon the title. 
It causes apprehension and distress to the 
party charged and thus placed in jeopardy, 
and confers upon him a legal interest in its 
removal and in a declaration of its inva- 
lidity. The possibility that the injured 
person may sue the insurance company is 
sufficient to cause apprehension and jeopardy 
and thus to warrant the institution of an ac- 
tion for a declaration of non-liability. 


Common Usage and Its Dangers 


In those insurance cases which have at- 
tracted the most attention, the company has 
instituted an action against the insured, 
usually joining the injured person, for a 
declaration that it is not obligated to de- 
fend or to pay any eventual judgment be- 
cause the injury or death resulting therefrom 
is not within the coverage of the policy or 
because it has a policy defense exempting it 
from liability. Courts which make the pro- 
priety of issuing the declaration turn on 
questions of policy and discretion are doing 
the parties a profound wrong. Such a case 
is perfectly within the terms of the declara- 
tory judgment statutes and exemplifies one 
of the principal uses of the declaratory 
action. 

Whether the policy has attached or is in 
force—Any party to the issue—either the 
company or the insured or his beneficiary— 


may bring such an action before or after 
the loss. The action is superior to the ac- 
tion for cancellation, which is conditioned 
upon a number of requirements, such as the 
usual equitable ground that a remedy at law 
is unavailable whereas the action for a de- 
claratory judgment, being neither distinctly 
equitable nor legal and not requiring proof 
that another remedy is unavailable, may be 
employed whenever a useful purpose is 
thereby served. The insurance company, 
seeking to avoid present or future liability 
under a policy, may sue for the cancella- 
tion of the policy in equity or for a declara- 
tory judgment that it is void or no longer 
in force. This was the situation in the 
famous Aetna Life Insurance Company v. 
Haworth case (supra). The fact that the 
outcome turned on an issue of fact—e. g, 
whether coverage existed by reason of use, 
agency, or other attachment of the risk— 
proved immaterial. The federal act includes 
a provision for optional trial by jury on 
interrogatories should questions of fact be 
disputed. 


Action by insured or beneficiary to estab- 
lish claim or interest—The insured or bene- 
ficiary, having before him a responsible 
defendant, may prefer the simple declara- 
tory action, which in the federal jurisdiction 
and a number of state jurisdictions may be 
advanced on the calendar, to the more cum- 
bersome action for a money judgment or 
other coercive relief. Thus, we find an ac- 
tion of an insured claiming that he is still 
a member in good standing of a mutual 
benefit society and entitled to certain dis- 
puted privileges; * an action by beneficiaries 
claiming that death of their insured by an 
overdose of luminol was an accident bring- 
ing into force the double indemnity clause; ‘° 
an action claiming that the company is 
bound by a fire insurance policy issued by 
a purported agent who is not licensed and 
who absconded with the premium; other 
actions claim that vendee, vendor and mort- 
gagee of a burned building are entitled to 
the proceeds of an insurance policy in a 
certain priority and amount,” or that the 
defendant company was under a duty to 
defend a suit or pay an actual or eventual 
judgment against the insured, notwithstand- 
ing the company’s claim of breach of war- 
ranty or lack of coverage.® 
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Unjustified Claim 
Creates Legal Interest 


Naturally, as already mentioned, the 
greatest interest in the development of de- 
claratory procedure has been aroused by the 
privilege which it affords to the party 
charged or the debtor or obligor to disavow 
liability or claim exemption from a burden 
to which he may be exposed. While we 
have been long familiar with suits for the 
removal of clouds from title to real estate, 
until recently it had not been recognized 
that any unjustifiable claim creates a legal 
interest in the party charged to have the 
claim declared invalid. Instead of awaiting 
the pleasure of the defendant in bringing 
his demand or claim to adjudication, equity 
has found that social peace is promoted by 
taking under judicial cognizance the desire 
of a party charged or in jeopardy to be 
relieved of the peril, insecurity and the un- 
certainty created by an unjust claim, actual 
or potential. Insurance companies have 
sued beneficiaries for a declaration of non- 
liability, for lack of coverage, or because 
the insured’s breach of warranty excuses 
them from the obligation of paying the 
claim, defending the insured against third- 
party claims, or paying any judgment thus 
obtained. The principal anticipatory de- 
fenses which companies have advanced as 
grounds for a declaratory action absolving 
them of liability or duty to defend are mis- 
representation as to the ownership and use 
of an automobile; forbidden use for emer- 
gency; carrying passengers for hire; any 
violation of the particular commercial pur- 
pose insured, or of the business or pleasure 
clause or an excluded purpose or activity; 
use of the car by an unauthorized or pro- 
hibited driver; violation of the territorial 
clause; or injury of a person who is not 
covered or not an entitled beneficiary. The 
company may also claim that the disease 
contracted was not within the coverage of 
an accident policy, that there was in fact 
no total or permanent disability, that death 
was not accidental, or that the coverage had 
terminated. It may contend that some con- 
duct or misconduct of the insured—such as 
a failure to cooperate in the defense of a 
third-party action, wrongful admission of 
liability, connivance or misrepresentation as 
to a material fact, change of occupation in- 
creasing the risk, or failure to notify the 


company of a suit against the insured— 
operated to release the company from its 
liability under the policy. 


Two Suits 


Should the courts deny a preliminary or 
independent action on this issue of personal 
liability and thus force the company to as- 
sert its immunity, if it can, in connection 
with its defense to the negligence action 
against the insured? Or should the courts 
compel the company to risk standing on 
its conviction of immunity, let the negligence 
action, perhaps improperly or even collusively 
defended by the insured, go to judgment, and 
then make its defense in an action for in- 
demnity on the judgment (under statute in 
some states) or in an action by the insured 
or injured person in garnishment or (under 
some statutes) directly? By refusing to de- 
fend, the company loses all opportunity to 
contest the negligence of the insured or the 
injured person’s right to recover, and ex- 
poses itself to a charge of breach of contract. 
By defending, it incurs considerable expense 
and may waive the claim of immunity. 

It is, therefore, of exceptional importance 
to both insurer and insured, if not indeed 
to the injured person, to know at the earliest 
possible moment whether or not the policy 
covers the loss. The liability under the 
policy and the liability for negligence are 
indeed two separate transactions. While 
the parties in interest are generally the same, 
the company usually is not, except for stat- 
ute, a party to the negligence action. It may 
be important, therefore, to try the question 
of immunity separately. This is especially 
true where the insured is impecunious or 
complaisant, and will readily admit liability 
and accept judgment against him pro con- 
fesso, both he and the injured person realiz- 
ing that the real parties in interest are none 
other than the company and the injured 
person. If the company were exempt, there 
might not be a lawsuit for alleged negli- 
gence. Moreover, a delay of the suit by the 
insured or injured person, as in the Haworth 
case, might work an injustice entailing loss 
of evidence, the setting up of reserves, and 
other inconvenience and suspense. In some 
states, indeed, the company’s defense of the 
suit for negligence is a bar against any later 
disclaimer of liability in the subsequent 
action for indemnity. 
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Naturally, the company should not be 
allowed by a declaratory action, often in- 
accurately called an action in equity, to 
deprive the defendants of a jury trial. All 
the issues of fact, nearly always present in 
these cases, can be tried by a jury; the Fed- 
eral Declaratory Judgments Act and the 
rules or practice in the states provide for 
the submission of such issues to a special 
jury. And even though a jury in equity 
may be deemed only “advisory”, this is not 
true of a jury in the declaratory action. In- 
asmuch as a responsible insured person 
should be able to rely upon the company’s 
help in defending him against third-party 
claims, it may work injustice to compel him 
to defend two suits, one by the company for 
non-liability and one by the injured person 
for negligence, although after he wins the 
first he will not be alone in defending the 
second. Where an action by several in- 
jured persons is already pending in a state 
court and the company has complete op- 
portunity to assert its immunity in one ac- 
tion, and several injured persons would be 
greatly inconvenienced if compelled to de- 
fend a federal action for immunity, there 
may be, on the balance of convenience in 
exceptional cases, a sound reason for de- 
clining to exercise federal jurisdiction. As 
an intervenor may bring a counter-claim 
under the new federal rules, there seems to 
be good reason for permitting the company, 
under the discretionary powers of the court, 
to intervene in the negligence action and 
pray for a declaratory judgment of non- 
liability. 


Declaration of Limited Liability 


Closely related to actions claiming a decla- 
ration that the company is not liable are 
suits in which the company may claim, 
either against the insured or against another 
insurance company, that it is liable only to 
a limited extent or only secondarily after 
another company’s primary liability has 
been established and liquidated. 

Thus, in a multiple accident where not all 
of the injured persons have pursued their 
claims to judgment or settlement, the com- 
pany may claim against those threatening 
or initiating suit a declaration that it is 
liable to all claimants only to the amount 
of the policy.’ Or even before the first judg- 
ment has been paid or settled, the company 
may implead the insured and all the con- 


tingent claimants, seek a declaration of its 
liabilities to each and, if necessary, ask for 
a prorata division.” These suits are not 
always the equivalent of equity actions in 
interpleader, because the claims may not all 
arise out of the policy but may inciude in- 
dependent creditor’s rights, or the insurer 
may not be altogether disinterested." The 
company, therefore, may admit a limited 
liability but ask a declaration of immunity 
for any excess demanded, e. g., that the risk 
assumed extended only to a non-hazardous 
occupation and not to the hazardous one 
later entered,” or that the death arose from 
natural and not from accidental causes, thus 
rejecting the applicability of the double in- 
demnity clause,” or that particular claims 
for indemnity are justified.” 

Even more interesting are the declaratory 
actions brought by insurance companies 
against one another, directly or by joinder 
or intervention, claiming the declaration of 
no liability to share risks or responsibility 
for a loss,” or limited or contingent lia- 
bility * only, or contribution.” 


Burden of Proof 


It may be of interest to note a few col- 
lateral questions which have arisen in these 
cases. In New Hampshire, which has been 
most receptive to declaratory actions by 
insurance companies disavowing liability, 
we have had conflicting decisions on the 
question of burden of proof. In the Green- 
ough case testimony was contradictory as 
to whether or not the car was being driven 
with the owner’s consent. Finding the evi- 
dence equally balanced, the appellate court 
held that the burden of proving that the use 
of the car was within the coverage of the 
policy was on the plaintiff in the negligence 
action, and that the reversal of the parties 
in the declaratory action did not change it. 
It is well known that the risk of non-persua- 
sion is usually on the plaintiff. Yet in ac- 
tions invoking affirmative defenses it is often 
placed on the defendant. It is not always 
easy, certainly, from the form of the plead- 
ings, to determine what is an affirmative 
defense, a question usually depending on 
considerations of expediency or fairness. 
Inasmuch as the company’s claim of im- 
munity is in reality negatively defensive, 
there seems no impropriety in leaving the 
burden of proof on the normal plaintiff, the 
insured or injured person. Yet in a more 
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recent case, in which the company sought to 
disavow the authority of its agent to contract 
insurer’s liability, the New Hampshire court, 
distinguishing the Greenough case, held that 
by voluntarily assuming the position of 
plaintiff in opening and closing the case, the 
company had assumed the burden of proof. 
But this can better be explained by suggest- 
ing that the relations between the company 
and its own agent are of such a character 
that the company and not the injured person 
properly may be required to prove their true 
nature. 


Insurance is necessarily a contract subject 
to the strictest governmental supervision. 
Statute and administrative control subject 
the insurer to a myriad of regulations, in- 
cluding many of the terms of the insurance 
contract. It is hardly avoidable, therefore, 
that questions frequently arise between in- 
surer and the public authorities as to the 
scope of the insurer’s privileges and immuni- 
ties. These may arise directly in suits 
against the insurance commissioner, claim- 
ing the privilege of including certain clauses 
or contracting certain types of insurance, or 
indirectly in suits against the insured, chal- 
lenging the powers of the commissioner or 
the validity of his acts. 


These are among the principal insurance 
issues adjudicated in recent years by declara- 
tory judgments. Practically all involved 
question of construction, often depending on 
questions of fact. Some might have been 
decided under traditional procedure; many 
were not susceptible of such adjudication. 
Where a declaration was substituted for a 
coercive remedy, both public and private 
interest have profited, for a conciliatory 
temper has been substituted for hostility, 
speed of determination has been enhanced 
and expense diminished. Where judgments 
have been obtained in actions for a so- 
called “negative” declaration of non-liability, 
a new field of judicial relief has been opened 
which has met some of the demand for the 
removal of uncertainty, insecurity and peril 
from legal and business relations. In the 
cultivation of this method of litigation lies 
great hope for the development of preven- 
tive justice and the friendly adjudication of 
legal issues without the breach of economic 
and social relations which the weapons of 
coercive relief necessarily entail. Applied 
with the natural sympathy that the pro- 
cedure enjoys in England, it should aid in 
the promotion of social peace and the 


efficient administration of justice. [The End] 
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Digested from the Tennessee Law Review 


for December, 1946 


Airports and Their Neighbors 


By Dix W. Noel 


TM. HE RAPID DEVELOPMENT of air- 

ports has been watched with keen interest 
and satisfaction by the traveling public. Occu- 
pants of land near the airports, however, have 
not always regarded the advent of their new 
neighbors with the same pleasurable senti- 
ments. Some of the reasons for this are 
apparent. The low flying of planes while 
taking off or landing has caused fear of 
accidents. Noise from the planes has re- 
sulted in no little disturbance, interrupting 
sleep at night and breaking up conversa- 
tion during the day. Dust raised at the 
airport, particularly when the runways are 
not paved or sodded, has caused further 
substantial annoyance. 


Less frequently, there has been consider- 
able glare from lights located at the airport 
or on aircraft. Sometimes crowds and 
traffic coming to the airport have caused 
disturbance. Occasionally one hears of odd 
complaints such as that recently made by 
a citizen of Council Bluffs, that the wind 
from the airplane propellers frequently blew 
off his hat, and the suction pulled off his 
bed covers. 


As a result of one or more of the above 
annoyances, there may be a sharp deprecia- 
tion of the value of the property adjacent 
to the airport. Since the airports are the 
new arrivals, we are apt to approach the 
problem in the terms of harm to occupants 
of the nearby land. It is becoming increas- 
ingly evident, however, that users of the 
airport may have equally serious complaints 
about the uses of neighboring land. Tall 
buildings or other structures which inter- 


Dix W. Noel, Professor of Law, 
University of Tennessee 


fere with the approach to the runways may 
be erected. Other hazards may be created 
by lights which glare in the eyes of the 
pilots or dust or smoke which lessen visi- 
bility, or by electrical interference with radio 
communication between the pilot and the 
airport. 


The adjustment of the conflicting inter- 
ests of airport users and occupants of 
nearby property has led to a number of 
considered decisions in the federal and state 
courts. It is only recently, however, that 
the United States Supreme Court has dealt 
with this problem, in the case of United 
States v. Causby, 66 S. Ct. 1062 (1946), a 
case involving disturbance of a chicken 
farm by low flying planes. In view of the 
imminent expansion of aviation, this deci- 
sion is likely to have far reaching effects. 
The author gives this case an extended 
treatment in this article. 

In order to appraise the effect of the 
decision in the Causby case, the author con- 
siders the four main views about air space 
which have developed in recent years, namely, 
(1) the “unlimited ownership” theory; (2) 
the “possible effective possession” theory; 
(3) the “actual use” theory; and (4) the “no 
ownership” theory. 

Looking at the four theories as a whole, 
the author states that it appears that in 
a case where there is a substantial and 
unreasonable interference with the actual 
use and enjoyment of the surface, the land- 
owner could recover from a party amenable 
to tort liability under any of the four 
theories. If there is no interference with 
the actual use and enjoyment of the surface, 
there is no possibility of recovery under the 
“actual use” or nuisance theories. Recov- 
ery may be allowed, however, under the 
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“possible effective possession” theory; and 
if the aviator fails to establish that his 
flight is privileged, there would be recovery 
under the “unlimited ownership” theory. 


Which of these four theories did the 
Supreme Court follow in its recent deci- 
sion in the Causby case? Since the flying 
was by agents of the Federal Government, 
the only basis for recovery was to establish 
that there had been an actual taking of 
private property. In holding that the Causby’s 
did own the air space occasionally “invaded” 
by the planes of the Federal Government, 
the Court relies mainly on the actual use 
theory. 


It is becoming increasingly evident that 
airport zoning regulations will play an im- 
portant part in the determination of air 
rights. These regulations are designed 
mainly to protect the users of the airports 
from various hazards such as tall buildings 
or chimneys which obstruct the approach. 
The regulations also tend, however, to pro- 
tect the surrounding land, by indicating the 
permitted uses. It seems likely that more 
and more of the task of adjusting the con- 
flicting interests of airports and of occu- 
pants of neighboring property will pass into 
the hands of zoning boards. A board com- 
posed both of members experienced in air- 
port planning and members who have had 
practice in zoning of the surface, equipped 
with an adequate investigating staff should 
be able to help materially in the solution 
of the problem. The courts will of course 


continue to exercise supervision to prevent 
any regulations which are arbitrary. 


It clearly would be placing an unfair bur- 
den on an airport to require acquisition of 
all air space which might possibly be used 
for purposes which would constitute air- 
port hazards. As already evident, the courts 
will enjoin the erection or maintenance of a 
structure expressly designed to interfere with 
low flying. There remains the substantial 
risk, however, that neighboring landowners, 
without deliberate intent to interfere with 


the airport, will erect structures which 


create airport hazards. 

It seems wise to leave the matter of 
specific regulations to local zoning boards. 
The physical surroundings of each airport 
vary and regulation can best be accom- 
plished by local people who are thoroughly 
familiar with the particular conditions in- 
volved. Much depends on the size of the 
airport, its location on high or low ground, 
and the type of plane to be used, as well 
as on the particular uses of surrounding 
land. 


It is apparent that the law in regard to 
air rights is still in a transitional stage. 

It is difficult to predict how the law in this 
field will develop. Much will depend on the 
needs of the future air traffic and on the 
effect of new types of planes on uses of 
the surface. The Supreme Court, in the 
Causby case, wisely restricted its decision 
to the necessities of the case, finding simply 
that the landowner is entitled to air space 
he is actually using, and requiring that the 
avigation easement taken be definitely de- 
fined before compensation is awarded. 

The interests of the landowner are pro- 
tected adequately by the significant holding 
that he does own the air space which is 
used, with the word “use” interpreted 
liberally to include all air space needed for 
the full enjoyment of the surface. At a 
time when air traffic is likely to expand to 
an indefinite extent it is helpful to have 
this assurance that the Supreme Court 
regards the protection of homes and farms 
as even more vital than encouragement of 
aviation transport. The decision furnishes 
a useful illustration of how traditional con- 
cepts of land ownership may be useful in 
arriving at a fair result. It is evident, how- 
ever, that in the future, zoning regulations 
will become increasingly important, and 
that the common law of property and nuis- 
ance will be materially supplemented by 
these regulations before the difficult task 
of adjusting conflicting interests in airspace 
is accomplished. 


$$ > 


FDIC Report Good 


The Federal Deposit Insurance Corporation recently reported that there were 
no insured bank failures in the United States in 1946 and only one instance where 


there was a merger requiring financial aid. 


to depositors as they were fully covered, 


The latter did not involve any loss 
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Digested from the Dickinson Law Review 
for October, 1946 


Limitation of 


Liability 
for Negligent Acts 


By CHARLES C. ARENSBERG 


] OUISE WRIGHT signed a lease for an 
4 apartment and garage space in the apart- 
ment. The lease was a form lease and re- 
ferred to rules and regulations which were 
made a part of it. The rules and regula- 
tions specified that the landlord would not 
be responsible for loss or damage to the 
automobile stored from any cause whatso- 
ever. 

One evening. Miss Wright left the car 
in the garage with the attendants. The 
next morning the car was gone. No ex- 
planation could be made of its disappear- 
ance. In a suit brought against the defendant 
landlord, the court, relying on the well- 
known doctrine of Pennsylvania that a land- 
lord may stipulate against liability for his 
own negligence, held for the defendant 
(Wright v. Sterling Land Company, 157 Pa. 
625). The covenant in the lease against 
negligence, the court said, using the words 
of Cannon v. Bresch, 307 Pa. 31, was a “con- 
tract between persons conducting a strictly 
private business” and relating “entirely to 
their personal and private affairs,” which 
could not be said to be opposed to public 
policy. 

Phoebe Downs’ son drove her car to a 
parking lot. He delivered it with the key 
in the ignition to an employee in attend- 
ance and paid the thirty-five cent fee. He 
received a check which stated on its face, 
“Not responsible for fire or theft.” When 
the boy returned about 8:30 P. M., the car 
was gone. It had been stolen. Phoebe 
Mr. Arensberg is a member of the Pittsburgh, 
Pa. firm of Patterson, Crawford, Arensberg 

& Dunn 


Downs, in Downs v. Sley System Garages, 
129 Pa. 68, brought suit for the value of 
the car and recovered judgment against the 
defendants. 


Why is there a difference between the 
case of Louise Wright and that of Phoebe 
Downs? Louise and Phoebe both paid-con- 
sideration for storing their automobiles in 
a certain space. They both relinquished 
complete control of the automobile to an 
agent of the landlord or of the parking lot 
owner. Furthermore, in Louise’s case, she 
had not “leased” a particular spot or alcove 
in the garage for her own and no one else’s 
use. She was not required or even per- 
mitted to park the car herself. 


The courts of Pennsylvania have held 
repeatedly that, while a bailee cannot limit 
his liability for negligence, a landlord can, 
since his contract with the tenant is a 
strictly private business and, according to 
the Pennsylvania Supreme Court in Cannon 
v. Bresch, is “of no interest to the public 
or the state.” 


Would it not be better public policy to 
refuse to permit anyone to stipulate against 
his own negligence where the stipulation 
is not of the essence of the contract? The 
author goes on to cite all the latest Penn- 
sylvania cases in this field in an effort to 
throw light on this subject. 


What can be said as to the cases in which 
the surface of the land is conveyed and the 
grantors, for example, reserve the right to 
mine the sub-surface without liability for 
damages done or to be done? The courts of 
Pennsylvania have generally upheld such 
exculpatory clauses. 
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The balanced economic interests of such 
a great mining state as Pennsylvania have 
always been cited as one compelling justi- 
fication. 


The right to deal with one’s own land at 
one’s own pleasure, the jus disponendi, is an- 
other justification. In other words the right 
of support is one of the bundle of faggots 
of title which is simply not conveyed to 
the grantee when the owner is carving out 
the surface and retaining the subjacent 
rights. 


But here again one can “go too far.” 
If the situation is created by the failure to 
grant right of support or contemplates ex- 
emption for loss of life or physical injury 
to the person, as opposed to mere damage 
to property, the courts may look twice and 
hold the clause void as against public policy. 
Such, indeed, was the intimidation in Ather- 
ton v. Clearview Coal Company, 267 Pa. 425. 
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tion 1751B) cites the Atherton case as sup- 
port for this exception. 


Williston states further that it is clear 
that, apart from statute, a landlord may, 
at common law, exempt himself from liabil- 
ity for negligence. However, statutes limit- 
ing and regulating the relationship of land- 
lord and tenant and in particular exemptions 
from liability from negligence have been 
held unconstitutional. 


Indeed, in New York State the Legis- 
lature has given expression to the growing 
feeling in its amendment of 1937 to The 
Real Property Law, N. Y. Real Property 
Law, Section 234. 


The initial response to this Act was, of 
course, fierce and unyielding. The objections 
were all dismissed and the section was held 
constitutional in the case of Billie Knitwear 


v. N. Y. Life Insurance Co., 22 NYS 2nd 324 


en the (1940) 
Phoebe Williston recognizes this limitation. He ig ‘ ; 
id- con- states that although an attempted exemption The Act was held not retroactive im 
iles in from liability for a future intentional tort anfeld v. A. Broido, Inc., 3 NYS 2nd 463 
uished or for a future willful act or one of gross {1938), and, of course, the courts restricted 
to an negligence is void, nevertheless, future the tenant's right to complain to cases purely 
ing lot action which would otherwise be tortious #4 simply of negligence proven on the 
se, she may often be licensed, if the only effect is "Tt of the landlord. 
alcove upon property interests of the licensor, or if It is submitted that the Act, nevertheless, 
 else’s the action is otherwise not intrinsically op- represents a definite step forward in a new 
nh per- posed to a distinct public policy such as may conception of the State’s interest in what 
arise because of a relation between the par- before was so often dismissed as a matter 

held ties, Williston (On Contracts, Rev. Ed., Sec- of purely private concern. 
+ limit 
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annon 
public When young Robert Marth, of Plymouth, Wisconsin, saw a sparrow on the 


wheel of a wagon on a local farm, he fired two shots at it with his rifle. The first 
shot missed but the second produced such an explosion and concussion that 
: houses for miles around experienced smashed windows and loosened plaster. 
pans It so happened that the wagon upon which the sparrow was perched contained 
lation 1300 pounds of dynamite which was detonated by the bullet. Young Robert 
’ The was not injured although he was only 150 feet away from the wagon and al- 
Penn- though the remains of the explosion revealed a 15 by 30 foot crater and no 
wt 0 The whereabouts of the sparrow was not disclosed. 


cy to 


wagon. 
vhich 
1 the Forewarned Is Not Forearmed 
ht to It is reported from California that a certain sales agent had taken out insur- 


y for 


‘ts of 


ance on his car just three hours before he crashed into a parked car. As the 
insured went to inspect the results of the accident, to his surprise, he discovered 
that in the parked car, slumped over the wheel, dead, was the insurance agent 
who had sold him the policy. 


such 
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Digested from the Kentucky Law Journal 
for November, 1946 


Insurance 


Concepts 


of Total and Permanent Disability 
By 


JOHN ALAN APPLEMAN and JOHN D. CARSON 


O RDINARILY, disability provisions in in- 

surance policies insure against, not loss of 
income, but loss of capacity to work. It has 
been broadly stated, in Hoover v. Mutual 
Trust Life Ins. Co., 225 Iowa 1034, that a 
reasonable construction should be given to 
total disability clauses. Other courts have 
more bluntly, and perhaps more honestly, 
stated that a liberal construction will be 
given them, even to declaring that such a 
construction as will indemnify the insured 
from loss must be adopted. New York has 
held that the language must be construed 
in the light of the insured’s understanding, 
or that the words be interpreted as a lay- 
man would understand them. 


What constitutes total disability is not 
an absolute, but is a relative matter, to be 
determined in the light of the insured’s 
occupation, education, training, and injury 
by the trier of facts, whether court or 
jury. Thus, total disability to carry on the 
insured’s present occupation may constitute 
total disability for all purposes. The dis- 
ability provision must, therefore, be con- 
strued together with the other provisions 
of the contract. 


By “total” disability, however, is clearly 
meant disability which is entire in nature as 
distinguished from “partial,” and the court 
will not construe one to cover the other. 
It refers to a total loss of time, and where 
the specific expression “total loss of time” 
is used, it will be held to mean the same 


Mr. Appleman is the well-known author from 
Urbana, Illinois. Mr. Carson is his associate 
in private practice 


as “total disability”; and a similar construc- 
tion will be given to the word “wholly.” 
Total disability, when followed by partial 
disability only, whether permanent or tempo- 
rary, hardly fulfills the policy requirement. 


In order to establish a recovery, the 
insured would have to show that he is un- 
able to engage in any remunerative occu- 
pation and this he would have to show by 
a preponderance of the evidence. But if his 
disability is such that prudence requires 
him to desist from work or that he could 
not work without physical injury to him- 
self, the policy requirement is_ satisfied. 
The mere fact that he continues to work 
when the effect of such is to cause addi- 
tional injury does not prevent recovery, 
nor would the fact that he is still able to 
perform some inconsequential duties inci- 
dent to his occupation. On the other hand, 
his wilful refusal to perform work which 
he is physically able to perform will not 
render the insurer liable, nor will his volun 
tary quitting where disability arose subse- 
quent to giving up his job. 


Courts have been reluctant to abide solely 
by dictionary or statutory definitions of 
the word “permanent” in applying it to 
disability actions. Consequently they have 
held that it must be construed in relation 
to the subject matter solely. Hence, the 
common interpretation of the expression 
“permanent” is a disability which will per- 
sist for a long or indefinite period of time, 
as distinguished from a condition which is 
merely transient or temporary. Accordingly, 
recovery may be had where the condition 
is only apparently permanent, or where the 
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conditions, while indicative of permanency, 
prove to be temporary only. Thus a dis- 
tinction might be found in results depending 
upon whether the term used is “permanent” 
or “presumably permanent.” 


The rule in construing the terms of a 
contract, as previously stated, is to construe 
the provisions favorably to the insured, and 
not to take a literal or strict view of the 
policy requirements. On the other hand, 
the construction should not be so broad 
or so sweeping as to make a new contract 
for the parties. It should, rather, reflect, if 
possible, the real intent of the parties based 
upon what the ordinary layman would con- 
sider the words to mean. 


The expression “total and permanent dis- 
ability” is not construed so as to require the 
insured to be in a state of either physical 
or mental helplessness or hopelessness in 
order to establish a recovery. It was not the 
intention of the parties to confine recovery 
to instances of invalidism, coma, or insanity. 
Of course, if the person is actually an in- 
valid or has practically lost all means of 
locomotion a recovery may still more easily 
be obtained. This is particularly true where 
the combination of specific losses set forth 
by the contract going to make up permanent 
and total disability would not, in themselves, 
reduce the insured to such a condition. 


Nor is it adverse to recovery that the 
insured may conceivably be able, by some 
means, to earn some money. Absolute 
financial helplessness or incapacity to earn 


money need not be shown; the usual test 
applied by the courts being the inability to 
perform the material acts of the insured’s 
business in substantially the usual and cus- 
tomary manner. 


Even if the policy provision is so worded 
as to deny benefits unless the insured is 
totally disabled from following any occupa- 
tion, the better rule has apparently been to 
hold that this refers to any occupation from 
which the insured has been accustomed to 
gain his livelihood, and to permit recovery 
precisely the same as if the clause referred 
to the insured’s ordinary vocation. There 
are, however, a few gleanings from the 
field of jurisprudence which enforce the 
clause as written and deny recovery if 
the insured is able to carry on any business 
or vocation, whether his own or another. 


A survey of the judicial results in deliber- 
ations on these cases will readily show that 
they are not wholly uniform. It may be 
concluded, however, that the majority of 
the courts, as a basis for their decisions, 
look to the insured’s training and experi- 
ence. If the insured cannot perform his 
usual occupation substantially, or perform 
other duties for which he is trained and 
qualified, so that he sustains actual mone- 
tary loss, indemnity will be allowed. The 
purpose of disability insurance is protection 
from financial loss by reason of inability 
to work, and courts will not lightly permit 
insurance companies to evade their policy 
obligations. 


ep 


Larger Life Policy Sought by Savings Banks 


In New York, where the current limitation on life insurance sold by banks is 
$3,000, the Legislature will be asked to enact a bill to increase that limitation 
to $5,000. The argument that sponsors use is that since 1938 the cost of living 
has increased, and the value of the dollar has decreased 40%. Because there is 
no acquisition cost on such policies, they are cheaper than coverage afforded by 
the leading companies of the state who are expected to offer considerable objec- 


tion to the plan. 


It is somewhat questionable, according to the bankers, whether 


the agents of such companies could ever sell or reach the customers of savings 
bank life insurance, and, if they did, whether the additional amount of such 
insurance that is involved would materially affect any one agent. 
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THE PRESIDENT’S CONFERENCE 
ON FIRE PREVENTION 


N MAY 6, 7 and 8, there will be a 

national conference on fire prevention, 
The meeting, to be held in Washington, 
D. C., has been called at the request of 
the President. The rising toll from fires 
throughout the nation has caused alarm in 
many quarters, and the President, conscious 
of the success of his recent Highway Safety 
Conference, believes that the situation calls 
for similar action to cope with the fire 
menace. 

Representatives of municipal and _ state 
governments, as well as organizations inter- 
ested in the subject of fire prevention, have 
been organized to prepare agenda and ap- 
point committees to assure the successful 
functioning of this conference. It will have 
as chairman the same person who so suc- 
cessfully directed the efforts of the High- 
way Conference last May, Major General 
Philip P. Fleming, Federal Works Adminis- 
trator. 

Education, enforcement and engineering 
will be the by-words of the program. Gen- 
eral Fleming said recently, “I believe these 
three ‘E’s’ . . . are the keys to fire pre- 
vention. We need widespread education in 
methods of fire prevention and control, 
more adequate laws and their rigid enforce- 
ment, and better engineering to make 
buildings fire resistant.” 


NEW RATE REGULATORY BILL 
PROPOSED 


Recently the Risk Research Institute, 
Inc., a national association of insurance 
policyholders, proposed a rate regulatory 
bill in the casualty field. The Institute 
represents that the bill meets constitutional 
requirements under the Southeastern Under- 


Insurance 
Round Table 


writers’ decision of the United States Su- 
preme Court and the McCarran Act without 
“damage to the forces of free enterprise, 
free competition, initiative and ingenuity 
which are held fundamental to the Ameri- 
can business pattern.” 

Under the bill independent bureaus, au- 
thorized or established by the state, would 
compute rates based on the experience of 
all insurers. The rates would not be com- 
pulsory, and deviation would be permissible 
by putting the Commissioner on notice of 
the proposed deviation. The Commissioner 
may, after a hearing, issue a “cease and 
desist” order if he feels that the deviation 
violates the standards or provisions of the 
act, 

The proponents of this bill indict, in 
part, the All-Industry Bill as involving the 
perpetuation of price-fixing in concert, and 
a restriction and burden on competition. 
They claim that their proposal creates 
opportunities for competition, saying “The 
inherent effect of the bill will be to pro- 
duce rates which will not be excessive, will 
discriminate fairly among risks, and will 
not endanger the solvency of insurers.” 


CURRENT LEGISLATION 
STRUGGLES 


In addition to the independently pro 
posed plans and solutions to the present 
dilemna facing* the insurance industry, 
struggles are taking place in various states 
with the introduction of rate regulatory 
bills, 

In Indiana, where the bill that was intro- 
duced contained a proposed ceiling but no 
base rate, as long as the insurer could justify 
his rate cutting, a line-up of proponents 
found the agents and the companies on 
opposite sides of the fence. The American 
Mutual Alliance teamed up with the Associ- 
ation of Casualty and Surety Executives in 
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opposition to the bill, asserting that it was 
provocative of black-market practices. Ii 
the bill provided for mandatory review of 
rates by the commissioner, there was evi- 
dence to indicate that much of the objec- 
tion to the proposed forms would be abated. 

Missouri had its share of difficulty when 
Superintendent Jackson announced his in- 
tention to present the All-Industry bills 
to the legislature on the theory that they 
offered a pattern of regulation. The objec- 
tion of brokers and agents was evident 
from their advocation of minimum regulation. 
It was stated that they feared mostly the 
Superintendent’s control of commissions. 

News dispatches also indicated that 
Arkansas and Ohio were hotbeds of dis- 
sension on the type of regulation to be 
adopted. 


LIBERALIZING NATIONAL 
SERVICE LIFE INSURANCE 


On February 7, 1947, the Senate Com- 
mittee on Finance reported favorably upon 
the bill (H. R. 1353) to liberalize certain 
provisions of the National Service Life 
Insurance Act of 1940, as amended. A com- 
mendatory and explanatory letter by Gen- 
eral Omar N. Bradley, United States Army, 
accompanied the report. 

In essence, the proposed changes author- 
ize the original issuance of this insurance 
on any of the plans of insurance provided 
under the act, rather than just the five-year 
level premium term plan now in effect; 
provide, where a veteran is shown to be 
totally disabled at the expiration of the term 
period, for conversion to insurance on the 
ordinary life plan, unless the insured has 
chosen another plan, rather than permit the 
insurance to expire at the conclusion of the 
term (a provision designed for persons who 
are unable to apply for conversion during 
the term period); provide for a reinstate- 
ment of level premium term insurance, in 
cases of lapse, within the succeeding six 
months or within six months of February 
1, 1947, upon the payment of two monthly 
installments and evidence that the applicant 
was in as good health as on the date of 
lapse. 

The last of the proposed changes is de- 
signed as part of a program to acquaint 
veterans who have allowed their policies 
to lapse with their rights. The Veterans’ 


Administration is now involved in a cam- 
paign to rectify instances of unintentional 
lapse and mistakes of administration. It is 
believed that such a program would be 
ineffective and inconsequential unless there 
were means by which insurance 
could be reinstated without the necessity 
of proving, to the satisfaction of the Vet- 
erans’ Administration, that the insured was 
in good health. 


DEGREES 
FOR INSURANCE AGENTS 


As a part of the movement to establish 
a qualification plan for insurance agents, 
other than life, the Toronto Insurance Insti- 
tute has taken preliminary steps to become 
incorporated as the Insurance Institute of 
Ontario. The University of Toronto has 
consented to cooperate in offering extension 
courses. 

In order to qualify under the plan, an 
agent must become a member of the new 
Institute. A two-year series of courses, 
plus a thesis requirement, will lead to the 
degree of CAIT (Chartered Associate of the 
Insurance Institute). A four-year course 
will mean that the agent will qualify as a 
CFII (Chartered Fellow of the Insurance 
Institute). The latter degree will also re- 
quire a thesis. Province-wide examinations 
will be given annually and diploma certifi- 
cates will be issued. 

It is contemplated that the first series of 
courses will begin next October. Enroll- 
ments will be limited to those applicants who 
definitely intend to complete the course. 


SUITS STARTED 
ON WINECOFF FIRE 


some 





Actions totalling some $2,000,000 have 
been started against insurers who protected 
the Winecoff Hotel against loss by fire. 
This total represents the claims of more 
than seventy claimants. It is stated that 
the amount of insurance on the Winecoff 
at the time of the disaster amounted to 
$425,000. The answer of the companies, 
including the Fireman’s Fund, the Royal 
Insurance Company, the Home and the 
Potomac, neither denied nor admitted lia- 
bility, “for want of sufficient information.” 
One hundred and nineteen persons died 


in this recent Atlanta, Georgia, disaster. 
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AMENDMENT FOR CROSSER BILL 


There is some feeling that the Crosser Bill 
should be amended at the current session 
of Congress. The provision for paying non- 
occupational accident benefits is unpopular 
with railroad workers, who would like to 
be able to purchase this coverage privately. 
They are apprehensive as to what effect an 
unfavorable loss ratio in this protection 
would have on the over-all plan for retire- 
ment benefits. It has been pointed out to 
them that even the extremely high payroll 
taxes cannot take care of such an item in 


mm 


dent of the Pennsylvania Railroad, M. W’ 
Clement, declared that Congress in its last 
session, in retaining the old Social Security 
tax at one per cent, was a bit inconsistent 
when it passed the Crosser Bill subjecting 
railroad workers to a payroll tax six times 
as great as that paid by workers in other 
industries. He proposed that the worker 
accident and health program be put on a 
basis of fifty per cent paid by the individual 
worker and fifty per cent paid by the in- 
dustry, as in the pension plan, and that a 
separate fund be established so that nothing 
that happened could defeat, or even dimin- 
ish, the purpose of the pension fund. 


addition to the pension scheme. The presi- 
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The Commissioner's Discretion 


When the insurance commissioner was requested to issue a license to an 
individual to act as insurance agent in Tennessee for a company licensed to do 
business in that state, and the commissioner refused, action was brought to compel 
the issuance of the license. Reviewing the lower court’s decision in favor of the 
petitioner, the upper court declared that the power given the commissioner by 
statute was a discretionary one and his decision, following a hearing, could not 
be set aside in the absence of a showing of abuse of discretion. The petitioner Cha 
did not recite any abuse of discretion in his complaint, but merely stated that he dent 
was entitled to a license. Under the circumstances he was not entitled to relief. write 
R. Fred Odle v. James M. McCormack, Commissioner of Insurance and Banking of made 
the State of Tennessee. Court of Appeals of Tennessee, Middle Section at Nash- archiy 
ville. December 18, 1946. treme 
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Manitoba, under its safety-responsibility law, has been exacting a charge of 
$1 at the time of licensing as the contribution of each driver to the unsatisfied 
judgment fund established by that law to take care of claims of those injured 5 
and unable to collect from offending motorists. This fund has reached the sum time | 
of $100,000 in ten months and the Province Attorney General recently has an- begin 
nounced the reduction of the fee to $0.50. oo 
there 


The financial responsibility law of this province has been most effective. th 
e c 


It has raised the percentage of insured drivers from 25% to approximately 80%. 
The reason lies in the provision for the impounding of vehicle if, after an accident 
has happened, the driver cannot present proof of financial responsibility, and cars 
are not returned until such proof is forthcoming. 
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“A CITY WITHIN A CITY” 


The story of life insurance from 1863 to 
the present, a narration of the growth of 
the Metropolitan Life Insurance Company 
from its humble beginnings as a writer of 
military insurance under the name of Na- 
tional Union Life and Limb Insurance 
Company to its present position of a na- 
tional social and economic force, may well 
be an understatement of the contents of 
Marquis James’ latest volume, The Metro- 
politan Life. Published by The Viking 
Press, it is available for $5. 


Chairman of the Board Ecker and Presi- 
dent Lincoln commissioned Mr. James to 
write the story of their company. They 
made available to him company files and 
archives as well as the contents of its three 
tremendous libraries. The result, after 
three years of “digging” by him and by the 
research assistants he empleved, is more 
than a private history of one of the country’s 
great institutions and more than an expen- 
sive bit of advertising. It is a contribution 
to the economic history of our country. 
It concerns an industry that, up to a short 
time ago, was loath to reveal its unsteady 
beginnings to the critical eye, and _ that 
couldn’t be completely understood unless 
there was complete access to the secrets of 
the companies involved. 


While the statistics that Mr. James pre- 
sents in his introductory chapter concern- 
ing the size of the company are interesting, 
the value of the volume is to be derived 
from his discussion of such matters as the 
role of life insurance in the panic of 1873, 
the birth of industrial insurance, the Arm- 
strong Investigation, the influence of life 
insurance companies on standards of public 
health, loans to farmers, ownership and de- 
velopment of real estate, the TNEC inquiry 
and the encouragement of housing projects. 


This volume of the social and economic 
history of eighty-odd years of insurance is 
factual, anecdotal and replete with author- 
ities. There are fifty-six pages of annota- 
tions and eight pages of bibliography to 
substantiate the conclusions drawn in Mr. 
James’ presentation of material. He con- 
cludes his work with no predictions or 
prophecies, and is conscious of the fact. As 
he said: “History is not prophecy and the 
historian who entangles himself with pre- 
sumptions on future events takes unwise 
risks. In that regard he would do well to 
commend himself to the conservatism that 
has been attributed to Martin Van Buren. 
As the story goes, a stage coach companion 
drew Mr. Van Buren’s attention to a flock 
of sheep grazing on a hillside, and remarked 
that the animals had been recently shorn. 
‘Yes,’ remarked the statesman from Kinder- 
hook, ‘on this side they have.’ ” 


———— $$ 


Not Meant To Be Kept 


On borrowers of law books, Lord Eldon has this to say: “Though backward 
in accounting, they seem to be practiced in book-keeping.” 


vv tvctauiuarveenenvavnervnvevsoeageatonnategneeneztieeesagncagnneccencearcevecareesquevcvatsctagneceeetceveeneencveevenveseacecccaenegpgaagasoeevaevvnncenenveencennennsveresnvenceneeneauraerensneacasuevaerausnnvevnvnennequtanet 


THE BOOK PARADE 


PAGE 135 


















































































































































































































































Opinions here and there: 


AGENT'S COUNTERSIGNATURE 
AT OFFICE NOT NECESSARY 





The Superintendent of Insurance asked 
the Attorney General whether the ruling 
that a licensed agent might delegate salaried 
employees in his office to countersign 
policies issued by him and covering a New 
York risk, applied in a case where a corpo- 
rate agent in New York authorized one of 
its officers to affix the name of the corpo- 
rate agent where the officer is in an upstate 
city in which the agent does not have an 
office. His decision was: “If the licensed 
corporate insurance agent is a resident of 
this state because it maintains a lawfully 
established place of business herein as pre- 
scribed by Section 130 of the Insurance 
Law (formerly 69-a), there does not appear 
to be any objection solely because the signa- 
ture by an authorized employee or officer of 
such agent is affixed at a place in the state 
other than such office.” Opinion of the New 
York Attorney General, December 23, 1946. 


ELEMENTS 
OF A TRADE ASSOCIATION 


The Insurance Commissioner had ruled, 
July 11, 1946, that the Merchants and Manu- 
facturers’ Association of Los Angeles was 
not a “trade association” within the mean- 
ing of the Insurance Code. The Attorney 
General was-asked to review the ruling. He 
affirmed the decision of the Commissioner 
in these words: “It may be that the mem- 
bers of a ‘trade association’ need not 
necessarily be engaged in the same, similar 
or allied trades. But such relative homo- 
geneity of business is generally regarded as 
characteristic of a trade association 
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“The Attorney General Says—” 


The group life insurance provisions of the 
Insurance Code are gathered in Sections 
10200 to 10213, inclusive, of that code. 
Examination of the genesis of those sections 
shows that the entire development of the 
legislation has been in two directions: first, 
defining with increasing precision the 
groups to be insured and the forms of 
policies and reserve requirement; and, sec- 
ond, extending the privilege of ‘group’ 
writings to cover additional carefully de- 
fined groups Furthermore, Section 
10202.7 was added to the Insurance Code in 
1945. A provision similar to Section 10202.7, 
using that same term, ‘trade association’, 
had been added to the New York Insurance 
Law by the legislature of that state in 1943 
In his 1944 Annual Report, the New 

York Superintendent of Insurance states 
: ‘This amendment was enacted in 
order to facilitate the issuance of group life 
insurance on the lives of members who are 
employed in the same industry by a large 
number of different employers.’ . . . Fur- 
thermore, examination of the California 
statute, which enacted Section 10202.7, In- 
surance Code, shows a use of the terms 
‘trade association’ and ‘association of em- 
ployers’ in such a fashion as to indicate an 
intention to differentiate between the two 
terms Obviously there was a purpose 
in the distinction The use of the 
narrower term in connection with group life 
insurance naturally arises out of the in- 
fluence of selection of risks on mortality in 
life insurance In my opinion, there- 
fore, it follows that the term ‘trade associa- 
tion’ as used in Section 10202.7, Insurance 
Code, does not include such organizations 
as Merchants and Manufacturers’ Associa- 
tion of Los Angeles.” Opinion of the Cali- 
fornia Attorney General, December 27, 1946. 
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MAY BORROW SERVICES 
OF RATING BUREAU 





When the Attorney General was asked 
whether the Rating Bureau of the Insurance 
Department might be made available for a 
reasonable fee to other states which were 
adopting insurance regulation similar to that 
of the State of New York, and for which 
the cost of setting up such a bureau would 
be prohibitive, he answered in the affirma- 
tive, declaring, “It is apparent from your 
letter that you propose to seek enabling 
legislation. Such legislation is not only 
desirable but, I believe, necessary to au- 
thorize you to contract with other states for 
the services of our Rating Bureau. How- 
ever, specific legislative authorization would 
clearly eliminate all but constitutional ob- 
jections, and I am unable to find that such 
legislation would encounter any basic ob- 
stacle in any provision of the Constitution.” 
Opinion of the New York Attorney General, 
December 24, 1946. 


MINNESOTA DISCUSSES 
RETALIATORY TAX LAWS 





A Texas insurance company doing busi- 
ness in the State of Minnesota objected to 
paying a portion of the tax assessed under 
the Minnesota retaliatory tax law. ‘Texas 
taxed fire insurance companies on their 
premiums under what was known as a fire 
insurance commission maintenance tax. 
Minnesota did not have a similar tax. This 
company insisted, however, that the services 
rendered by the Texas Department and paid 
for by the companies under the referred-to 
law were the same as those companies had 
to pay for in Minnesota by the law requiring 
all companies to maintain or to belong to 
a rating bureau, and, that the price of 
belonging to such a bureau would be con- 
siderably in excess of the Texas tax imposed 
for the maintenance of the commission in- 
dependently of any retaliatory tax. Should 
Minnesota take into consideration the taxes 
imposed by the State of Texas in determin- 
ing the amount of tax which a Texas com- 
pany should pay Minnesota on Minnesota 
business? The Attorney General thought 
not, and said, “In view of the fact that 
Sec, 71.03 requires every fire insurance com- 
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pany or other insurer authorized to effect 
insurance against the risks of loss or dam- 
age by fire or lightning in this state to 
maintain, or be a member of, a rating bureau 
and further provides that the expenses of 
the bureau shall be shared in proportion to 
the gross premiums received by each mem- 
ber during the preceding year in this state, 
to which may be added a reasonable annual 
fee of not to exceed $50.00, I am in agree- 
ment with the views of the Attorney Gen- 
eral of Ohio in his opinion of February 17, 
1942, the Attorney General of Washington 
in his opinion of August 18, 1942, and the 
Director of Insurance of the State of IIli- 
nois in his ruling of July 1, 1946, and am 
of the opinion that Sec. 71.23 does not 
require that Minnesota against Texas com- 
panies on account of the tax imposed by 
the laws of Texas for the support and 
maintenance of the state insurance com- 
mission as a fire insurance commission 
maintenance tax.” Opinion of the Minne- 
sota Attorney General, December 12, 1946. 


ASSESSABILITY 
OF FOREIGN MUTUAL INSURER 





Is a resident policyholder of a forsien 
mutual insurer (other than life) which does 
business in Kentucky and whose policy de- 
clares it to be non-assessable, actually non- 
assessable in the event of insolvency, where 
the law of the state in which the company 
was organized declares it to be non-assess- 
able? It was the opinion of the Attorney 
General that the question should be an- 
swered in the affirmative. He declared: “In 
our opinion a resident policyholder of a 
foreign mutual insurance company other 
than life doing business in this state would 
not be assessable if the policy specifically 
states it shall be non-assessable. Our opin- 
ion is based upon KRS 301.100, which pro- 
vides in part that deficiencies in the assets 
of a mutual insurance company other than 
life shall be met by assessments for such 
deficiency upon its policyholders liable to 
assessment. We take the position from the 
above-mentioned statute, that if the policy 
specifically states that it shall be non-assess- 
able the policyholder would not be liable to 
assessment, either for a deficiency of assets 
or in the event of insolvency of the com- 
pany.” Opinion of the Kentucky Attorney 
General, January 7, 1947. 
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REALTY PURCHASED WITH NSLI, 
TAX FREE 


The State Tax Commission asked the At- 
torney General whether realty purchased 
with proceeds of National Service Life In- 
surance was exempt under Tax Law, Sec- 
tion 4, Subdivision 5. The reply came in 
the affirmative, the Attorney General point- 
ing out that National Service Life Insurance 
was provided by the United States Govern- 
ment, limited to persons in “active service,” 
and consequently granted for military or 
naval service. He said that the proceeds of 
such insurance, along with pensions and 
bonuses, were granted this exemption, and 
added that an exercise of the privilege to 
convert into ordinary forms of insurance did 
not operate to remove the exemption. “The 
privilege of exchange or conversion origin- 
ally provided for, and extended by later 
amendment, is an incident of the insurance 
protection granted by the Government. It 
merely permits substitution of another form 
of insurance benefit. I see no basis upon 
which this alters the character of the insur- 
ance as insurance granted by the United 
States for military or naval service within 
the Tax Law ...” Opinion of the New York 
Attorney General, January 27, 1947. 


CALIFORNIA DISCUSSES 
“GROUPS” 


The Insurance Commissioner had declined 
to issue certificates of exemption under Sec- 
tion 12923, Insurance Code, to a certain as- 
sociation comprised of dependents of 
employees of a particular employer, and 
asked the Attorney General whether he had 
been correct in so doing. The employees 
of this organization had organized a group 
for the payment of disability benefits to its 
members and, in addition, another group 
comprised of their dependents, for a similar 
purpose. The Commissioner’s action was 
approved, the Attorney General pointing out 
that the pertinent section of the Insurance 
Code restricts the membership in such an 
association to the officers and employees of 
a common employer, to the exclusion of third 
parties, including dependents of members. 
He said: “It is significant that the legisla- 
ture generally has denominated groups con- 


sisting of employees of a common employer 
and certain types of associations as proper 
subjects for group life insurance . . . with 
lower reserve standards than in the case 
of policies issued to individuals . . . Similar 
groups are eligible for special rates and con- 
cessions in disability insurance But it 
is also significant that express legislative 
provision was felt necessary in order to in- 
clude coverage of dependents in these 
groups... . It seems obvious, therefore, that 
in these cases, the legislative intent was to 
allow such associations to insure only the 
lives or persons of their members.” Opinion 
of the California Attorney General, January 
21, 1947. 


ILLEGAL PAYMENT 
OF COMMISSIONS 


May a corporate, general and underwrit- 
ing agent for an admitted disability insurer 
lawfully receive a commission on disability 
insurance underwritten by the corporate 
agent on behalf of the admitted insurer 
where the agent’s two principal stockholders 
act as members of the insurer’s board of 
directors? In California this was not per- 
missible, according to the Attorney General. 
He recited the prohibited class of recipients 
of commissions on disability insurance, and 
concluded that such a payment would be an 
indirect violation of the insurance laws of 


the state. His theory was that the statute 
prohibiting the payment of commissions to 
directors, etc., includes directors who have 
a financial interest in an agency representing 
the insurer. “The same conflict of interest 
arises whether the director receives com- 
mission directly from the company or 
whether he receives commissions indirectly 
in the form of a salary, bonus or dividends 
paid by a corporate agency.” Opinion of 
the California Attorney General. January 28, 
1947. 


IMPROPER BROKERAGE PRACTICE 


The Attorney General was asked whether 
the following arrangement was legal under 
Section 188 of the Insurance Law of the 
State of New York: An insured doing busi- 
ness with a mutual insurance company 
transacts his business through a_ broker 
subject to the broker’s agreement to collect 
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ployer the premium specified in the policy less the the reduction or rebate of premiums pay- 
proper amount of the dividend to be declared. It able, or special favor or advantage in the 
with is understood that the insured will assume amount of dividends or other benefits to 
€ case the liability for any unpaid premium balance accrue .. . In substance, however, the 
Similar brought about by the payment of a divi- practice [here] amounts to an extension of 
id con- dend smaller than anticipated. The agree- credit to the extent of the anticipated divi- 
But it ment includes an assignment by the insured dend by the broker to the insured for the 
slative to the broker of his future dividend ac- period of a year and without any charge 
to in- cruals under the policy. The broker agrees’ therefor . . . The plan, involving the re- 
these to reimburse the insured to the extent that ceipt and enjoyment of the anticipated 
e, that subsequent dividends exceed the amount’ dividend . . . is a ‘special favor or ad- 
was to anticipated by the parties. vantage’, obviously extended as an induce- 
ily the The Attorney General disapproved of the ment, and does violence to the legislative 
) pinion practice, saying: “The practices prohibited endeavor to prevent discriminatory com- 
anuary by statute are not confined to those in- petitive practices in the business of soliciting 
volving the allowance of consideration or insurance.” Opinion of the New York At- 

inducement measureable solely in terms of torney General, January 21, 1947. 
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erwrit- 

nsurer 

ability What Is an “Office” Building? 

porate 

nsurer Where the insured lost her life in the burning of a bank building, the 

iolders beneficiaries recovered under an accident policy covering suffocation or burning 

ard of while in a school, church or office building. The fact that the bank building 

»t per- was occupied in part for living quarters did not impress the Kansas City Court 

eneral. of Appeals, Missouri. If it was the intention of the insurer to exclude an office 

ipients building occupied in part as living quarters, it should have said so in apt words 

e, and that would leave no room for doubt.—Prichard et al. v. National Protective Insur- 

| be an ance Company. February 3, 1947. 

iws of 

statute 

ons to 

> have Soldier Is Family Member 

enting 

aterest A soldier who died in Holland had not, by reason of his Army service, 
com- ceased “residing together as a member of the family” in Mississippi. Awarding 

ny or burial insurance to the mother, the Mississippi Supreme Court held that the 
irectly phrase “living together” did not necessarily import living together in the same 

‘dends place, but merely implied that there had been no voluntary or legal separation. 

ion of Moreover, “removal to another state” did not limit the policy to mean a state 

ary 28, of the United States.—Mississippi Benefit Association v. Majure, Admx. January 
7 27, 1947. E 
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, busi- nature.” —Epictetus. 
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Bus Driver Not Agent for Service of 
Process (Wash.) 

Carrier May Not Deviate from s torage 
Instructions (D. C.) 

Discretion of Trial Court (Tex.)... 

Contractor's Liability to Public (Md.). 

Driver in Mid-Road Hurt ane 
Windshield (Mich.) . 
Federal Tort Claims Act Permits Joint 
Defendants (Md.) 
Four Front-Seat Riders Not Negli- 
gence Per Se (Pa.) 

Juror’s Kinship to Party Not Invali- 
dating (Tenn.) 

Liability of Parent for Minor’s Driv- 
ing (Fla.) 

Neglect of Child Bars Mother's Re- 
covery (Ohio) 
Negligence of a 

(Mich.) 
Negligent Ope ration of Municipality's 
Car (Fla.) 
No Duty on Carrier To 


Everything (Ky.) 


General Agent 


Anticipate 


UULUUUETAD AEP 


ALLEGATION OF FIRE 


HNNVUVHNUVUQNONAYAVOOGOOUS4O0T 44444 4QNU044NONONQ0000000 44404 C¢NOOR EON G0N00¢0 4 900PUONOnONOROONONOPOpOnOnOGagngbOGCEEnON 


Oral Agreement To Pay Held Binding 
140 ~~ (Tex.) 

Personal Misconduct No Bar _ to 
141 Wrongful Death Action (Tenn.). . 


“Please Cancel My ee as of To- 
141 day” (Va.) 


Promise To Insure Is Enforced (Pa.) 
142 hy, ai ih I Guess Right” 


. £42 ee 


143 Pini Turning Trnch Crushe S Bic yelist 
(Tenn.) . 


143 = Standing Bes Cars Pushed into Trail- 
ers ( N. é ob. ) wre ° 
144 = Street-Crossing Pede sivian Contvibu- 
torily Negligent (Pa.) 
145 Streets Must Be 
; Use (Minn.) 
143 The Doctrine of Comparative Negli- 
‘4 gence (Va.) .. eta 
146 Third-Party Practice (W. Va.) 
Trolley Bus Strikes Pedestrian Cross- 
img Street (Mo.) 
» Truck Knocks Painter me Scaffold 
147 
(Ga. ) ° 
147. Truck Meets Auto on Cone le (Mo.) 
Utility Contract Not for ne of 


Safe for Pe destviany’ 


146 


. 147 Public (N.Y) 


and a half after it had been worked on, 


Page 


148 
148 


149 
149 


150 


VADCUTT EAA OAADAAT EATEN ETA AET AANA NAAN 


literally burned up. Sloan contended that 


DOES NOT BESPEAK NEGLIGENCE 


(TENNESSEE) 


© Bailed car destroyed by fire 
Burden of proof 
Liability of serviceman 





on it, and the garage contended that there 
was a short circuit in the wires of the car. 
In a suit brought for a return of the car, 
for damages for failure to return the car 
and for negligently allowing the car to burn, 
the jury was instructed that, the car having 
been shown to have been damaged by fire, 


Sloan delivered his car to the Burlington 
Garage for repairs. One evening, an hour 
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there was a burden on the garage to prove 
that the destruction was not due to its neg- 
ligence, and that the facts showed that it had 
not overcome the presumption of negligence 
on its part. There was a judgment for the 
defendant. Appeal was made from the fore- 
going statement of the court, on the basis 
that the court had not allowed a continuance 
because a material witness, one of the part- 
ners of the garage, was in service at the 
time of trial. 


The court declared that there should be 
a new trial, saying that the statement of 
the court on burden of proof had been a 
misstatement of law. “When a bailor shows 
the damage was by fire, there is no prima 
facie case of negligence made, and the bailee 
is not called upon to go forward with proof 
in exoneration, for fire does not necessarily 
speak of negligence in its origin. Fire is a 
risk incident to property, and not always 
occasioned by negligence. ... The burden 
did not shift to the defendants to exonerate 
themselves by showing due care.” The eourt 
indicated that the appearance of the partner 
who was in the service was a matter of dis- 
cretion for the trial court, adding that it 
probably would be more equitable for all 
parties concerned if the case were tried on 
the “correct basis.” Judgment reversed and 
remanded. Thompson et al. v. Sloan et al. 
Tennessee Court of Appeals, Eastern Sec- 
tion. January 7, 1947. 26 CCH AUTOMOBILE 
Cases 576. 

Reuben H. Nichols, Knoxville, Tennessee, for 
Plaintiffs in Error. 


W. P. O'Neil, Knoxville, Tennessee, for De- 
fendants in Error. 


AUTO RUNS OVER 
FRIGHTENED CHILD 





(INDIANA) 


e Child pedestrian run over 
Negligence per se, or “as a matter 
of law” 


Plaintiff, a minor about seven years of age, 
was walking along the left-hand side of the 
road, facing traffic, when he heard the horn 
of defendant’s car about two hundred feet 
behind him. He looked back and saw de- 
fendant’s car sway from one side of the road 
to the other as she tried to apply her brakes. 
Startled, the boy tried to dodge the car by 
stepping out into the road a bit, then run- 


ning to the fence on his side of the road, 
and finally angling across the road on front 
of the oncoming car. The car struck the boy 
on its own side of the road. Plaintiff charged 
defendant with negligence in driving at fifty 
miles per hour when the brakes were not in 
a condition to stop the car within a reason- 
able distance, in sounding the horn in such 
a way as to frighten the child, and in ac- 
celerating the car in an attempt to pass the 
child before he got across the road. After 
a verdict for the plaintiff, defendant alleged 
that it was error to instruct the jury that 
violation of the law in regard to adequate 
brakes was negligence “as a matter of law,” 
instead of negligence per se. 


The appellate court agreed with the trial 
court, saying that violation of a statutory 
duty was negligence per se, but that the two 
expressions were for all purposes synony- 
mous. While the instruction given on the 
point of contributory negligence omitted all 
reference to the element of knowledge, there 
was no evidence that, with knowledge to the 
contrary, the boy assumed and acted upon 
the assumption that defendant would operate 
the car with reasonable prudence. Judgment 
affirmed.—Rentschler v. Hall, etc. Indiana Ap- 
pellate Court. November 21, 1946. 26 CCH 
AUTOMOBILE CASEs 567. 

Russell J. Wildman, Peru, Indiana, Seldon J. 
Brown, Rochester, Indiana, for Appellant. 


Charles C. Campbell, Arthur Metzler, Roches- 
ter, Indiana, for Appellee. 


BUS DRIVER NOT AGENT 
FOR SERVICE OF PROCESS 


(WASHINGTON) 


@ Automobile-bus collision in Canada 
Service of process on foreign corpora- 
tion 
Writ of prohibition 


Following a collision between an automo- 
bile and one of its busses in Canada, the 
Western Canadian Greyhound Lines, Ltd., 
was sued in Washington for damages re- 
sulting from personal injuries. Service was 
effected upon the driver of one of its stages, 
who, by agreement and arrangement, drove 
part of his route through the State of Wash- 
ington when the snow on Canadian high- 
ways was too heavy. A bond was posted 
that such stage would neither pick up nor 
discharge passengers, or baggage within the 
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United States. In the action brought, the 
bus company appeared specially and moved 
to quash the service. This motion was over- 
ruled; but before the order was signed, the 
bus company applied for a writ of prohibi- 
tion to prohibit the trial court from signing 
the order denying the motion to quash the 
service. The question before the court was 
whether or not such a writ lies under such 
circumstances. 


The court said that the writ did lie, and 
that the trial court was proceeding without 
jurisdiction, It declared that the court had 
no jurisdiction to hear an action against a 
foreign corporation where the cause of ac- 
tion arose without the state, and could not 
acquire it by serving an agent not authorized 
by appointment or law to accept service. 
While it recognized that a writ of prohibi- 
tion lay only in cases where the remedy at 
law was inadequate, it declared that an ap- 
peal was not an adequate remedy where the 
court had no jurisdiction in the first place. 
Writ of prohibition issued. State of Wash- 
ington ex rel. Western Canadian Greyhound 
Lines, Ltd. v. Superior Court of King County. 
Washington Supreme Court, Department 
One. December 19, 1946. 26 CCH Avto- 
MOBILE CASEs 472. 


Mifflin & Mifflin, for Respondent. 
Ballinger, Hutson & Truscott, for Relator. 


CARRIER MAY NOT DEVIATE 
FROM STORAGE INSTRUCTIONS 


(DISTRICT OF COLUMBIA) 


@ Deviation from contract of storage 
Loss of property stored 
Motor carrier’s liability 


Before he left for overseas, Lieutenant 
Nesmith contracted with Greyvan Lines, 
Inc., to move his furniture from Charleston, 
South Carolina, to Washington, D. C., while 
his wife went to Florida. According to the 
testimony given on trial, at the time of mov- 
ing she requested the movers to store the 
property at either the Security or the Fidelity 
Storage Company. When Mrs. Nesmith wrote 
Greyvan from Florida to ask where her 
goods were stored, the company replied, 
“Ambassador Moving and Storage Com- 
pany.” Several months later Mrs. Nesmith 
moved to Washington, requested her be- 
longings from Ambassador, and, upon ob- 


taining them, discovered that a lock on a 
chest was missing as well as many things of 
value. This action was brought against 
Greyvan and Ambassador. On trial, judg- 
ment was entered against Greyvan and 
dismissed against Ambassador. Greyvan 
appealed on the theory that inasmuch as the 
original bill of lading had designated “Grey- 
van Storage, Inc.,” and no such storage 
company existed, it was at liberty to store 
where it chose, and that, furthermore, the 
Nesmiths had ratified the Ambassador as a 
storage place. 


The court on appeal did not sustain the 
defendant’s contention, saying that, despite 
the designation in the bill of lading, it had 
received instructions where to store and had 
deviated from them. This deviation even 
in the absence of negligence, imposed lia- 
bility for loss. The court pointed out that 
the payment of Ambassador and the suit 
brought against them did not constitute ratifi- 
cation, nor did the delay of some months 
before making claim against Ambassador. 
In any event, it was a question of fact. The 
verdict was not excessive from the evidence, 
and the limitation of liability in the contract 
had no application where the loss was the 
result of the negligence of the carrier. Judg- 
ment affirmed. Greyvan Lines, Inc. v 
Nesmith et vir. Municipal Court of Ap- 
peals, District of Columbia. December 12, 
1946. 26 CCH AvutomosiLe Cases 447. 


H. G. Warburton, Foster Wood, for Appellant. 


Peter N. Chumbris, Louis P. Maniatis, for 
Appellees. 


DISCRETION OF TRIAL COURT 7 


(TEXAS) 


@ Injuries sustained in auto collision 
Excessiveness of damages 
Discretion in granting new trial 


When Cleon Fondren was injured in an 
automobile collision to the extent of a frac- 
tured hip, which did not heal in eleven and 
a half months and gave every indication of 
being a permanent injury, he obtained a 
verdict of $17,000 on trial. On appeal, the 
question arose as to the excessiveness of the 
award—as well as the propriety of the court's 
refusal of a new trial in the light of evidence 
of the jury’s misconduct in the method of 
arriving at the verdict. 
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The court affirmed the action of the trial 
court, but did order a remittitur of $7,000 on 
the theory that $7,000 was excessive. On the 
point of error in the refusal of a new trial, 
the court said that the motion for new trial 
had been heard in the presence of the twelve 
jurors, who denied any such misconduct, 
including the three who had previously pre- 
pared affidavits as to such misfeasance. “In 
view of the conceded discretion allowed the 
trial court upon motion for a new trial... 
it is clear... there was, first, no misconduct, 
whatever, of the jury found in this case; 
and, second, that, even as to such mention 
of attorney’s fees, there was no reasonable 
probability shown by any resulting injury 
to the appellant.” Judgment affirmed, on 
remittitur of $7,000. City of Houston v. 
Fondren et ux. Texas Court of Civil Appeals, 
Galveston. December 5, 1946. 26 CCH 
AUTOMOBILE CASES 496. 

Lewis W. Cutrer, City Attorney; George Eddy, 


First Assistant City Attorney, Houston, Texas, 
for Appellant. 


Allen, Smith & Neal; George D. Neal, Hous- 


ton, Texas, for Appellees. 


CONTRACTOR'S LIABILITY 
TO THE PUBLIC 


(MARYLAND) 
®@ Head-on collision 
Divided highway 
Electric light poles on grass plot as 
nuisance. 





Appellant was defendant in four actions 
as the result of a head-on collision with 
another truck trailer, one dark night. The 
trucks collided where the highway was di- 
vided into two sections by a grass plot on 
which were erected a line of fifteen-foot 
electric light poles. ‘The position of the 
poles was directed by ordinance, and the 
gas company had erected them. The acci- 
dent occurred when appellant’s truck hit the 
curbing around the grass plot with its left 
wheel, thus diverting it to the left-hand 
side of the road. Appellant intended to claim 
that the presence of the pole was a proxi- 
mate cause of the accident, inasmuch as the 
truck, after hitting the curbing, was de- 
flected further to its left when it hit the 
pole. It was shown that the light on the 
pole in question was out that night, but 
that the light was not sufficient to warn of 


the presence of the grass plot. Appellant 
sought to bring in the gas company as a 
third-party defendant. It demurred and its 
demurrer was sustained. Was there error? 
Was actionable liability alleged against the 
gas company? 


The court thought not. It declared that 
the pole belonged to the city and its posi- 
tion was determined by it. Asserting that 
a contractor, after he has completed his work, 
might be liable if the work was inherently 
dangerous and constituted a public nuisance, 
the court said: “The nuisance, if there was 
a nuisance, and the dangerous condition, if 
there was such a condition, was not due to 
the pole. It was due, if it existed, to the 
establishment of a grass plot in the center 
of the highway, without proper warning of 
its beginning to approaching travellers, and 
without proper lighting. To this condition 
the pole was only incidental. We do not 
think that the gas company can be held 
liable for creating or maintaining a nuisance 
under the circumstances alleged, and we do 
not think that the amending of its complaint 

. sO as to show that the pole deflected 
the tractor-trailer, would help its case in 
this respect.” The court disposed of the 
gas company’s liability to the public under 
its contract with the city by stating that 
there was no intent indicated that the com- 
pany would be liable in the event of its 
failure to carry out its contract with the 
city. Judgment affirmed.—East Coast Freight 
Lines, Inc. v. Cons. Gas Electric Light & 
Power Company of Baltimore, etc. et al. 
Maryland Court of Appeals. December 13, 
1946. 26 CCH AutomosILe CAseEs 439. 

Wendell D. Allen, Francis B. Burch, for Ap- 
pellant. 


William Baxter, William T. Taymans, for 
Appellees. 


DRIVER IN MID-ROAD HURT 
CLEANING WINDSHIELD 


(MICHIGAN) 


® Vehicle stopped on highway 
Driver cleaning windshield 
Struck by following car 





Frank Paquette, driving over a road after 
a light fall of snow, stopped in the middle 
of the highway to clean his windshield, 
which had become frosted. He testified that 
he did not know he was in the middle of 
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the highway when he stopped. A car fol- 
lowing, also with a frosted windshield, whose 
driver was leaning out the left-hand window 
to get a view of the road, collided with 
Paquette, causing personal injuries to him. 
A Michigan statute prohibits parking on 
highways outside towns when it is prac- 
ticable to park off the right of way. There 
was no reason why, at the point in question, 
the car could not have been driven onto the 
shoulder of the road. The jury rendered a 
verdict for plaintiff, but the trial judge gave 
judgment for defendant non obstante veredicto. 


On appeal, the court agreed with the 
action of the trial court, saying that violation 
of the statute referred to was negligence 
per se, as was driving a car with a frosted 
windshield, It did not subscribe to the argu- 
ment that since plaintiff was out of his car, 
the fact that his car was parked on the pave- 
ment was not a contributing factor in the 
accident. The court said: “Had his auto- 
mobile been parked off the pavement, as 
required by statute, while plaintiff was re- 
moving the frost from the windshield, he 
would not have been struck by defendant’s 
car. Plaintiff's negligence in this regard was 
a proximate cause of the accident .. . even 
though plaintiff be viewed as a pedestrian, 
his failure to observe where he was standing 
on the pavement and to make further obser- 
vation of defendant’s approaching car and 
to take care for his own safety, constituted 
negligence, as a matter of law, contributing 
to the accident.” Judgment affirmed. Paquette 
v. Consumers Power Company et al. Michi- 
gan Supreme Court. January 6, 1947. 26 
CCH Automosite CAsEs 429, 

McArthur & Rushton, 152 South Main Street, 
Eaton Rapids, Michigan, for Plaintiff, Appellant. 


Bisbee, McKone, Badgley & McInally, Jackson 
City Bank Building, Jackson, Michigan, for De- 
fendants, Appellees. 


FEDERAL TORT CLAIMS ACT 
PERMITS JOINT DEFENDANTS 


(MARYLAND) 
@ Automobile accident 
Construction of Federal Tort Claims 
Act 
Permissibility of joint defendants 


Plaintiff brought action under the Fed- 
eral Tort Claims Act for injuries from an 
accident between the car in which she was 


riding, driven by one Quillen, and another 
driven by a United States employee. Quil- 
len made a motion to dismiss on the theory 
that in regard to claims under the Federal 
Tort Claims Act, it was the intention of 
Congress to restrict suits to cases against 
the United States alone and to exclude 
cases of joint liability. There was diversity 
of citizenship in the suit. The reasoning 
behind Quillen’s motion was that under this 
act cases were to be tried without a jury, 
whereas in cases not against the United 
States jury trial was guaranteed. The court 
overruled the motion. 


It declared: “I do not find any express 
language, or implication from the subject 
matter, sufficient to indicate that it was the 
intention of Congress to restrict suits against 
the United States to cases where it alone 
is sued, thus excluding the possible advan- 
tage to the United States of the inclusion 
of other defendants as alleged joint tort 
feasors. ... And I do not think the sup- 
posed difficulties in administration 
furnish any substantial or insuperable 
obstacles. The jurisdiction conferred 
in the Federal Tort Claims Act is more 
similar or analagous to that conferred by 
the Suits in Admiralty Act. ... It has been 
almost common practice in recent years in 
this court to join in a suit against the United 
States ... the maritime company or agency 
operating a merchant vessel under contract 
with the United States. ... Furthermore... 
it would seem to be quite pertinent here 
that section 411 of the Federal Tort Claims 
Act does expressly provide that the pro- 
cedure in suits under the Act shall be in 
accordance with the federal rules of civil 
procedure, one important object of which 
was to expedite the final determination of 
litigation by inclusion in one suit of parties 
directly interested therein despite technical 
objection to such joinders. . . . Section 42] 
expressly excepts from the operation of the 
statute numerous different classes of torts. 
But there is no exception made with respect 
to torts generally for which the United 
States may be liable as a joint tort feasor. 

Furthermore if the plaintiff had sued 
the United States alone, it seems likely, as 
I understand is the contention of counsel 
for the United States in this case, that it 
could have impleaded the individual defend- 
ant under the third-party practice provided 
for in rule 14.” Motion to dismiss over- 
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ruled—Englehardt v. United States of 
America et al. United States District Court, 
District of Maryland. January 18, 1947, 
26 CCH AUTOMOBILE CAsEs 563. 


FOUR FRONT-SEAT RIDERS 
NOT NEGLIGENCE PER SE 


(PENNSYLVANIA) 
e Head-on collision 
Opposing vehicle out of control 
Four front-seat riders as negligence 
per se 


McClelland, his sister-in-law, and her two 
children were riding in the front seat of his 
“pick-up” truck, the younger of the children 
sitting on the mother’s lap, when Cope- 
land’s car, driven by another with Copeland 
as a passenger, approached from the oppo- 
site direction. When the cars were within 
120 feet of one another, Copeland’s car went 
out of control. McClelland, seeing this, 
pulled over to the shoulder of the road as 
far as he could without going into a ditch, 
but not far enough to avoid the other car, 
which was veering crazily and ran into the 
front of his truck. This action was brought 
for damages to the truck and for personal 
injuries to the mother and two children. 
Verdicts were rendered against Copeland, 
and in the case of the personal injuries 
against McClelland as well, except for the 
injuries to the minor son who was riding 
on his mother’s lap. The question presented 
upon appeal was whether or not the pres- 
ence of four riders in the front seat of the 
truck constituted such negligence per se as 
to deny the right of each to recovery. 





The court said that it did not constitute 
such negligence, pointing out that a statu- 
tory provision indicated that four in the 
front seat might constitute such reckless 
driving as would deny a right of recovery 
if such recklessness contributed to the acci- 
dent. “Nowhere in the Vehicle Code,” the 
court cautioned, “is there a positive restric- 
tion or mandate with respect to the permis- 
sible number of occupants of the front seat 
of an automobile. The section in question 
does not, therefore, present the type of 
‘mandatory provision of the law’, a violation 
whereof automtically constitutes an act of 
negligence per se... , Under the evidence in 
the instant cases, the trial court could not 
justifiably have ruled as a matter of law 


that the collision was due to negligent 
operation of the McClelland truck. Conse- 
quently, whether the presence of four per- 
sons on the front seat of the truck was an 
efficient or contributing cause of the collision 
was necessarily for the jury to determine 
in the circumstances.” Judgments affirmed. 
McClelland et ux. v. Copeland; Anderson 
et al. v. Copeland, McClelland. Pennsyl- 
vania Supreme Court, Eastern District. 
January 6, 1947. 26 CCH AutTomosiLe Cases 
468. 


JUROR’S KINSHIP TO PARTY 
NOT INVALIDATING 


(TENNESSEE) 
@ Intersectional collision 
Juror’s kinship to party 
Jury’s discussion of insurance 


Wilson’s ‘taxi, with Keene driving, came 
into the intersection of Pine Street, a stop 
street, as he was proceeding along Buffalo 
Street. Keene’s testimony on trial indicated 
that his attention had been distracted as he 
entered the intersection by a child whom 
he thought would run out in front of his 
cab. Half way across the intersection he 
was rammed in the right side by Mrs. 
Sutherland’s car. There was conflicting 
testimony as to whether Mrs, Sutherland 
had stopped before entering the intersection 
and as to the speed at which Keene was 
driving. The jury returned a verdict for 
the owner of the cab for the damage to it, 
and for Keene for personal injuries in the 
amount of $10,000, which the judge ordered 
reduced to $6,000 on remittitur. Was there 
error in the relationship of one of the jurors 
to Keene (which was not discovered until 
after the trial), or in jurors’ discussion of 
the fact that Mr. Sutherland was insured? 


The court said no. The point of kinship 
was dismissed by citing authority to the 
effect that “The rule to be deduced from 
the authorities is that the judgment will 
not be reversed on appeal in error unless it 
can be inferred that the accused suffered 
injustice or injury because of the relation- 
ship; and that bias of the juror, ignorant 
of the relationship until after the verdict, 
cannot be presumed.” On the point of the 
denial of a new trial because of the alleged 
misconduct of the jury in discussing insur- 
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ance, it was the court’s opinion that “After 
hearing all of the testimony on this ques- 
tion the trial judge was evidently of opinion 
the evidence was insufficient to warrant a 
finding that defendant had been prejudiced 
by the discussion.” The court did not feel 
that this was error.—Judgment affirmed. 
Sutherland v. Keene; Same v. Wilson. 
Tennessee Court of Appeals, Eastern Sec- 
tion. January 7, 1947. 26 CCH AvuTOMOBILE 
Cases 464. 

Cox, Taylor, Epps & Miller, Johnson City, 
Tennessee, for Plaintiff in Error. 


Simmonds & Bowman, Nelson Swan, Johnson 
City, Tennessee, for Defendants in Error. 


LIABILITY OF PARENT 
FOR MINOR’S DRIVING 


(FLORIDA) 


© Accident resulting from minor’s driv- 
ing 
Liability of parent 
Construction of statute 





Defendant’s minor son, while driving his 
parent’s car, injured one Betty Jean Pad- 
gett. Action was brought against the par- 
ents because at the time of the accident 
young Thompson was carrying an applica- 
tion for a driver’s license signed by his 
mother. The applicable statute declared 
that “Any negligence or willful misconduct 
of a minor under the age of eighteen years 
when driving a vehicle upon a highway shall 
be imputed to the person or head of a 
family who has signed the application of 
such minor for a permit or license, which 
person shall be jointly and severally liable 
with such minor for any damages caused 
by such negligence or willful misconduct.” 
The statute further provided that no one 
could operate a vehicle without a license, 
and if one under eighteen wanted a license 
his application had to be signed by both 
parents if they were alive and had custody 
of him, The defendant had demurred to the 
complaint, and had been sustained. 


The court agreed with the action of the 
trial court in the light of the fact that many 
material allegations were missing. “The 
declaration does not allege that any license 
had ever been issued to Frederick Allen 
Thompson. If the application had 
never been delivered to the Motor Vehicle 
Commission it never became of any 


force and effect to bind Mrs. Thompson.” 

Judgment affirmed. Padgett, etc. v. Thomp- 

son. Florida Supreme Court. November 

19, 1946. 26 CCH AvutomosiLe Cases 584. 
Clark W, Jennings, for Appellant. 


Maguire, Voorhis & Wells; W. H. Pie; Roe H. 
Wiikins, for Appellee. 


NEGLECT OF CHILD 
BARS MOTHER'S RECOVERY 


(OHIO) 


e Child falls from taxicab 
Mother’s contributory negligence 
Liability of carrier 





It is apparent that the moral of this story 
is that mothers should not ride in the front 
seat of taxicabs with the driver and leave 
four-year-old children alone in the back seat. 
They are contributorily negligent if an acci- 
dent happens to the child, regardless of the 
negligence of the driver of the cab. In 
this case, a cab called for the plaintiff and 
her four-year-old child. The child was put 
in the back seat while the mother took her 
place in the front seat at the invitation of 
the driver. After some distance had been 
travelled, it was noticed that the rear door 
was open and that the child was gone. On 
retracing the route of the car, the child was 
found lying in the road. The lower court 
found for the plaintiff for medical expenses 
sought, on the theory that the driver was 
negligent in leaving the child in the rear 
seat unattended. 


The upper court did not discount the neg- 
ligence of the cab driver, who owed a high 
duty of care, but said that the mother’s 
conduct constituted such contributory neg- 
ligence as to bar her right of recovery. Au- 
thority was cited: “The right of action of 
parents to recover for personal injuries to a 
child is predicated upon the assumption 
that the parents are free from contributory 
negligence.” Res ipsa loquitur did not ap- 
ply, inasmuch as the plaintiff had relied upon 
specific acts of negligence. Judgment re- 
versed. Shadwick v. Hills et al., d.b.a 
Hills Cab Company, Ohio Court of Ap- 
peals, Franklin County. October 8, 1946. 
26 CCH AvutomosiLte Cases 574. 

Russ Bothwell, 16 East Broad Street, Colum- 
bus 15, Ohio, for Plaintiff, Appellee. 


Clifford L. Rose, 33 North High Street, Co- 
lumbus, Ohio, for Defendants, Appellants. 


(VV OUOHOO HME HONG YEPOUANUUUAHERUELERUUHETONGUOOGEOU HEE UENORAA EUAN AOE UTNE ERE AED AAGOULGONRUNAGDAOROUUUGEEAAGGROMOA NOOO HOE ND VEGUONEUULUSEUU4U0 44 AApUAQUUOGaupOaguoagaedsauudtiuaceneny cay iii 


PAGE 146 


ILJ—FEBRUARY, 1947 





enn NNO 


NEG 


ance ¢ 
recove 
a polic 
to sen 
der hi 
the in: 
dent. 
agent 
clined 
of his 
contai 
the co 
on fiv 
lapse 
the ag 
port” 
tion t 
ina j 
The 
of the 
author 
the d 
taken, 
does rf 
ity ha 
compe¢ 
would 
been | 
gence 
recov 
ment 
pany 
Janua 


426, 


Ell 
sist t! 
rate 


Ito tt 


AU’ 


Irnnutietamn 


son,” 
jomp- 
mber 


> 584. 


oe H, 


story 
front 
leave 
seat. 
acci- 
f the 
In 

F and 
S put 
k her 
yn of 
been 
door 
On 

| was 
court 
enses 
was 

rear 


neg- 
high 
her’s 
neg- 
Au- 
yn of 
toa 
ption 
itory 
; ap- 
upon 
t re- 
d.b.a 
Ap- 
1946. 


ylum- 


, Co- 


UPN UUUARNALALAMRAEDTONTU UNA ERADEGUUNNMEDNNNERA TT ANTUNTUAUrNOTUNATUAianeNNUtOUbedtUetaeegcenrondeenaueaenentoed eatdonnnenroesaenenner ena Tittduneceneeatnenvoneneanncnocearuettuendenanedvensndcavunnnnengnsdenvenncnennensvennerenneedtoenyenavvedonannvancnavnevdeenneanyivien 


NEGLIGENCE 
OF A GENERAL AGENT 
(MICHIGAN) 


e Issuance of policy by general agent 
Liability under the policy 
Negligence of general agent 


This was an action brought by an insur- 
ance company against its general agent to 
recover the amount it had paid out under 
a policy issued by the agent. He had failed 
to send in a “daily report,” as required un- 
der his contract with the insurer, until after 
the insured had become involved in an acci- 
dent. Evidence showed that the general 
agent knew that the insured had been de- 
clined insurance by other companies because 
of his “accident frequency.” The policy 
contained a cancellation clause, by which 
the company could have cancelled the policy 
on five days’ notice. There was a month’s 
lapse between the issuance of the policy by 
the agent and the receipt of the “daily re- 
port” by the company. The trial of the ac- 
tion took place without a jury and resulted 
in a judgment for the defendant. 


The court did not agree with the action 
of the trial court, saying: “Where an agent, 
authorized to issue policies, is charged with 
the duty of promptly reporting the risks 
taken, but neglects to do so, and the insurer 
does not know of the risk until after liabil- 
ity has been incurred on the policy, it is 
competent for the insurer to show that it 
would have cancelled the policy if it had 
been notified of the risk, and if such negli- 
gence of the agent is shown the insurer may 
recover his damages from the agent.” Judg- 
ment reversed. Hawkeye Casualty Com- 
pany v. Frisbee, Michigan Supreme Court. 
January 6, 1947. 26 CCH AvutomosiLe CAsEs 
426. 


NEGLIGENT OPERATION 
OF MUNICIPALITY'S CAR 





(FLORIDA) 


@ Police auto strikes child 
Negligent operation 
Municipality’s liability 
Ellis Green, a policeman, en route to as- 
sist the Chief of Police, was speeding at a 
rate variously estimated from fifty miles 


per hour to “terrific.” He hit a “dip” in 
the road and seemingly lost control of the 
car. It bounced and veered from one side 
to the other, at one point hitting eight-year- 
old plaintiff so that he bounced onto the 
hood, was carried there for a distance of 
150 feet and was then thrown off. It re- 
quired a distance of 700 feet from the “dip” 
for Green to get the car under control and 
stop. Was the trial court correct in de- 
nying defendant’s motion for a directed ver- 
dict and for a new trial? 


The court answered this in the affirma- 
tive when, after a review of the authorities, 
it concluded: “To hold cities liable for the 
negligent operation of their cars in instances 
such as this would provide adequate com- 
pensation to the innocent victim and at the 
same time spread the loss. Also it may be 
sounder justice. Sometime our attempted 
classifications may have in effect failed to 
classify.” The court approved the verdict 
of $10,000, which the trial court had decreed 
on a remittitur from the original verdict of 
$35,000, as not excessive. Judgment af- 
firmed. City of Avon Park, Florida v. Gid- 
dens, etc. Florida Supreme Court. No- 
vember 15, 1946. 26 CCH AvtTomosi.e 
Cases 579. 

Carver, Langston & Carter; S. C. Pardee, Jr., 
for Appellant. 

Bentley & Shafer, for Appellee. 


NO DUTY ON CARRIER 
TO ANTICIPATE EVERYTHING 


(KENTUCKY) 


e Child injured alighting from school 
bus 
Liability of carrier 
Duty of care 


Young Bobby Coleman, on alighting from 
a school bus, placed his hand above the door 
and in so doing caught the ring on the third 
finger of his right hand on a shelf formed 
by a reinforcement bar. The weight of his 
body caused the ring to tear his finger in 
such a manner as to necessitate an amputa- 
tion, There was a judgment for the plain- 
tiffs. Was the bus company under a duty to 
foresee that this reinforcement bar made a 
dangerous condition for its passengers, 
school children? 
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The court did not think so. “It seems to 
us that the injury of the appellee was caused 
by an accident which could not have been 
foreseen even in the exercise of the high 
degree of care and watchfulness which the 
law places upon the carrier of young chil- 
dren. The law does not require a 
carrier such as this one to anticipate or 
guard against consequences which no rea- 
sonable man could expect to occur.” Judg- 
ment reversed. Roland et al. v. Coleman, 
etc. Kentucky Court of Appeals. January 
14, 1947. 26 CCH AvutomosiLe Cases 572. 

Davis, Boehl, Viser & Marcus, Louisville, Ken- 


tucky; Bradley & Bradley, Georgetown, Ken- 
tucky, for Appellants. 


J. C. McKnight, Thomas K. Schuff, Jr., 
Georgetown, Kentucky, for Appellee. 


ORAL AGREEMENT TO PAY 
HELD BINDING 


(TEXAS) 


e@ Oral agreement to pay cost of repairs 
Statute of Frauds 
Ultra vires 


Willingham, chief claim adjuster of the 
defendant insurer, who had been furnished 
a car for business purposes by his company, 
permitted his wife to use the car for her own 
purposes. She became involved in an acci- 
dent. Willingham agreed to pay the cost 
of repairs if plaintiff had the car repaired at 
a certain garage. The vehicle was repaired 
at this garage, and the plaintiff brought ac- 
tion against the insurer and the Willing- 
hams, The trial court found for the plain- 
tiffs against the Willinghams, but not against 
the insurer, who, it declared, was protected 
because Willingham’s promise was void 
both under the Statute of Frauds and con- 
siderations of ultra vires. 


The judgment did not stand up on re- 
view, the court believing that recovery 
should have been made against the insurer 
as well. It declared that the promise was 
not within the Statute of Frauds: “We have 
concluded that the promise made in this 
case does not fall within the provisions of 
the statute referred to. The fact that 
one person, for a consideration, orally prom- 
ises to pay or assumes to pay a pre-existing 
debt of another for which such person is 
liable, does not bring such oral promise 
and obligation within the Statute of Frauds. 


This [is] for the reason [that] it becomes 
the primary promise and obligation of the 
one who promises and is not one to indem- 
nify another against the failure of some 
other person to pay.” On the ultra vires 
point the court was also convinced that 
such a promise would not be void for the 
reason that “A corporation would not be 
required to wait until a suit had been filed 
before paying or promising to pay an obli- 
gation, nor that, if those clothed with power 
to speak for it, deem it to the interest of the 
corporation to compromise or settle out of 
court a claim against it, such act or acts 
would be without the powers conferred 
upon it by law. . . . We conclude that the 
obligation of the defendant corporation 
made by its agent under the circumstances 
of this case was not ultra vires.” Judgment 
against defendant insurer reversed. Kell 
Cleaners and Laundry v. Commercial Stand- 
ard Insurance Company et al. Texas Court 
of Civil Appeals, Second Supreme Judicial 
District. January 17, 1947. 26 CCH Avro- 
MOBILE CaSsEs 539. 

H. S. Lattimore, J. O. Terrell Couch, Fort 
Worth, Texas, for Appellant. 


Raymond E. Buck, Harry N. Harris, Fort 
Worth, Texas, for Appellees. 


PERSONAL MISCONDUCT NO BAR 
TO WRONGFUL DEATH ACTION 


(TENNESSEE) 


e@ Wrongful death action 
Bill to enjoin wrongful death action 
Misconduct of spouse 


Radis Johnson had been discharged from 
service only a few months when he was 
killed through the alleged negligence of a 
bus company, His wife brought an action 
under the wrongful death statute. The vet- 
eran’s father, being qualified as administra- 
tor, brought an action in equity to enjoin 
the wrongful death action, on the theory 
that the widow’s adulterous conduct while 
her husband was overseas barred her from 
any rights as his widow, and, there being 
no children or heirs, the parents were en- 
titled to the proceeds. This was granted; 
but a motion to dismiss the injunction was 
then granted, and from that decree this ap- 
peal was brought. 


The judgment of the lower court was af- 
firmed, the court quoting authority that 
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“The courts can no more inquire into the 
worthiness or unworthiness of such benefi- 
ciaries in such personal injury cases than 
they can inquire into the worthiness or un- 
worthiness of those who are designated as 
beneficiaries of the estates of decedents, and 
the courts cannot deny relief because 
of unworthiness in either case unless au- 
thorized by statute.” Judgment affirmed. 
Johnson v. Morgan et al. Tennessee Su- 
preme Court. January 13, 1947, 26 CCH 
AUTOMOBILE Cases 578. 
T. J. Davis, Joe Frassrand, Chattanooga, Ten- 
nessee, for Johnson. 


Frazier & Roberts, Wagner & Wagner, Chat- 
tanooga, Tennessee, for Morgan et al. 


“PLEASE CANCEL MY POLICY 
AS OF TODAY”’ 


(VIRGINIA) 
@ Notice of cancellation 
Accident following notice 
Insurer’s liability 








Sharp’s automobile liability insurance 
policy was to expire June 9, 1945. On May 
23 of that year he wrote the company re- 
questing cancellation and return of his un- 
earned premium. The letter was _ post- 
marked May 25 and was received by the 
company on May 28. The following day 
the company wrote the insured that the mat- 
ter had been referred to the local agent for 
attention. On June 4 the local agent filled 
out the company’s required form for can- 
cellation and mailed it to the insured, It 
was never signed, for the insured had an 
accident on June 5. Subsequently the com- 
pany informed Sharp that cancellation had 
been effective May 25. Action was brought 
against Sharp and judgment recovered. 
When it was returned unsatisfied, the action 
was brought to garnishee the insurance com- 
pany. On trial, judgment was rendered 
against the insurer on the theory that the 
policy had not been effectively cancelled. 


On appeal, the court was of a different 


opinion. It determined that by virtue of 


the cancellation clause in the policy, either 
party had a right to cancel the policy. 
“Where a notice to cancel a policy is given 
in accordance with its terms, the contract is 
ipso facto terminated, and the obligation of 
the insurance company to return the un- 
earned premium, if any, to the insured mere- 


ly creates the relationship of debtor and 
creditor between the company and the in- 
sured with respect to that item.” The 
notice sent by the insured substantially com- 
plied with the policy provisions and was 
effective independently of the return of the 
unearned premium. The insured was in no 
way misled to believe that the policy was 
still in force. Judgment reversed. State 
Farm Mutual Automobile Insurance Com- 
pany v. Pederson et al. Virginia Supreme 
Court of Appeals. January 13, 1947. 26 
CCH Avutomosite Cases 549. 


PROMISE TO INSURE 
IS ENFORCED 


(PENNSYLVANIA) 


e Agreement to procure insurance 
Question for jury 


Calderoni agreed to purchase an automo- 
bile from defendants, turning over his old car 
to them and agreeing to pay substantial cash 
down and the rest in installments. The sales 
agreement specified that plaintiff would fur- 
nish fire, theft and collision insurance. The 
bailment agreement specified that plaintiff 
would pay for and maintain the fire and 
theft insurance procured by the defendant. 
The receipt given plaintiff acknowledged re- 
ceipt of the car and the cash payment, and 
set forth the terms of the sales agreement. 
On it was typed, “Includes property dam- 
age and liability also.” After the car was 
delivered, plaintiff was assured that it was 
fully covered for insurance, including $35 
deductible collision. Subsequently plaintiff 
was involved in an accident. Judgment was 
rendered against him, which defendants re- 
fused to pay on notification. Over a verdict 
for plaintiff, a new trial was granted on the 
theory that certain relevant evidence had 
been rejected. Defendants appealed because 
the court refused their motion for judgment 
non obstante veredicto. Was defendant’s 
contention that the bailment lease contained 
the whole contract valid? Did the admis- 
sion of parol evidence to vary its terms con- 
stitute error? 


The court did not think so. “From the 
record in this case, it is clear that the parties 
did not intend the written bailment lease to 
constitute the final and complete contract 
between them. ... There was an interrela- 
tion between the writings and the parol 
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testimony which required the action of the 
jury to determine what was the contract be- 
tween the parties.... That the construc- 
tion of this contract is a jury question is 
manifest. Judgment affirmed.—Calderoni v. 
Berger et al., t. a. Berger Brothers. Pennsyl- 
vania Supreme Court, Eastern Division. 
January 6, 1947. 26 CCH AvuTOMOBILE 
Cases 527. 

Norman J. Kalcheim, Fred G. Leebron, 1316- 


18 Widener Building, Philadelphia, Pennsyl- 
vania, for Appellants. 


William T. Connor, Hardie Scott, 313 North 
American Building, Philadelphia, Pennsylvania, 
for Appellee. 


“RIGHT—LEFT— 
NO, | GUESS RIGHT" 


(NEW YORK) 


@ Collision with parked vehicle 
Unlighted road surfacer standing on 
highway 
State’s liability 


It was a dark, wet evening when Wallace 
Guthrie and a friend, now deceased, who 
had been to the movies and had a couple of 
beers at a tavern, started homewards. They 
were not too familiar with the road and 
were driving at from twenty-five to thirty 
miles an hour. As they approached a “Y” 
intersection, they were uncertain which 
route to take. Wallace’s friend first said, 
“Right,” then “Left,” then “No, I guess 
right.” The driver followed instructions. 
As he turned left, he crashed into a road 
surfacer, which was on the side of the high- 
way, unlighted, killing the guest. The 
driver testified that he did not see the sur- 
facer until just before the collision. The 
trial court in denying the deceased’s admin- 
istrator’s claim found that the surfacer was 
on the right of way of the state highway. 
But if absolved the state from negligence, 
saying that the sole proximate cause of the 
accident was the negligent driving of Guthrie, 
and dismissed the claim. 


On review, the court thought that the 
finding of the lower court was error. It 
conceded the negligence of Guthrie but 
stated: “The State was also guilty of negli- 
gence in placing the surfacer where its 
agents did without placing lights upon it or 
anything near or around it of a warning 
nature to indicate its position. ... The 
State failed to use due care. That failure 


concurred in producing the accident and 
except for that failure the accident and re- 
sulting death would not have occurred,” 
Judgment reversed, and judgment for claim- 
ant granted.—Matthews, Adm. v. State of 
New York. New York Supreme Court, 
Appellate Division, Third Department. No- 
vember 13, 1946. 26 CCH Avrtromoste 
CASEs 436. 

Albert Jakobson, Benedict S. Rosenfeld, 79 
Main Street, Canton, New York, for Appellant. 


Nathaniel L. Goldstein, Attorney General; 
John R. Davidson, Assistant Attorney General, 
State Capitol, Albany, New York, for Re- 
spondent. 


RIGHT-TURNING TRUCK 
CRUSHES BICYCLIST 


(TENNESSEE) 


@ Bicyclist killed 
Right turn of tractor-trailer 
Wrongful death action 


Charles Nash, aged seventy-six, was travel- 
ling to work on his bicycle, as was his wont, 
one morning in Memphis. He had pulled 
up short of an intersection for a red light. 
One foot was on the curb. Defendant’s 
tractor-trailer came up beside him as the 
light was changing. The driver saw Hall, 
signalled properly for a right-hand turn, 
and when it had been negotiated, was hailed 
to stop. It was evident that in making his 
turn, a short left and then right in order to 
clear the curb, he had crushed Hall to the 
curb and caused injuries from which he later 
died. Hall’s widow received $6,000 on trial, 
but the court reduced the amount to $5,000 
on remittitur. The Court of Appeals affirmed 
the judgment and set aside the remittitur. 
Now the question arises as to whether the 
trial court should have granted defendant's 
motion for a directed verdict. 


The court thought not. It reviewed the 
facts, and indicated that the truck driver 
was negligent to a degree. It then cited au- 
thority to the effect that “There can be no 
constitutional exercise of the power to direct 
a verdict in any case where there is a dis- 
pute as to any material evidence, or any 
legal doubt as to the conclusion to be drawn 
from the whole evidence upon the issues to 
be tried, but the case must go to the jury.” 
Judgment affirmed.—Hall d. b. a. Hall Motor 
Transportation v. Nash. Tennessee Su- 
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preme Court. January 11, 1947. 26 CCH 


AUTOMOBILE Cases 519. 
Lowell W. Taylor, Memphis, Tennessee, for 
Petitioner. 


Canada, Russell & Turner, Memphis, Tennes- 
see, for Mrs. Nash. 


STANDING BOX CARS 
PUSHED INTO TRAILERS 


(NEBRASKA) 


e Box cars pushed into trailers on 
crossing 
Defective coupling 
Railroad’s liability 





Plaintiff’s tractor and trailer approached 
the General Electric Building in Omaha, 
where it was to pick up freight. Because of 
the position of two box cars with relation 
to the loading platform, it was necessary to 
back the unit in at an angle. Asa result the 
truck was stopped momentarily on defend- 
ant’s tracks while the driver contemplated 
the best way to approach the loading dock. 
At the same time, two other box cars fur- 
ther up a slight incline became detached 
from a switching engine because of faulty 
coupling, rolled into the standing box cars 
and precipitated them into the tractor- 
trailer. At that identical moment another 
of plaintiff's truck units came abreast of the 
first. Then, noting the impending collision, 
the driver of that truck attempted to back 
up but not in time to avoid being hit by the 
collision of the box cars and the fruit unit. 
Did such a statement of facts reveal negli- 
gence on the part of defendant? Was plain- 
tiff guilty of more than slight negligence as 
a matter of law, compared with defendant? 


The reviewing court was of the opinion 
that defendant did not have the exclusive 
right to use the crossing, which was a busy 
one for both pedestrians and vehicles, but 
was required to operate its engines and cars 
in a reasonably safe manner under all the 
circumstances. The defective coupling could 
have been ascertained upon proper inspection, 
and was evidence of the lack of due care on 
defendant’s part, an element which the jury 
was to determine in resolving the question 
of liability. It was proper to instruct that 
such a condition, unexplained, was reason- 
able evidence of negligence. The court de- 
clared that while there was evidence that 
the place in question was a “no parking” 


zone, the violation of an ordinance was evi- 
dence only of negligence, and the question 
of whether stopping on the tracks consti- 
tuted negligence was for the jury to decide. 
As a matter of law, it certainly was not 
negligence such as to bar recovery. Judg- 
ment for plaintiff affrmed.—Watson Brothers 
Transportation Company v. Chicago, St. 
Paul, Minneapolis & Omaha Railway Com- 
pany. Nebraska Supreme Court. January 3, 
1947. 26 CCH AutTomosilE Cases 423. 

Beber, Klutznick, Beber & Kaplan, Omaha, 
Nebraska, for Plaintiff, Appellee. 


Dressler & Neely, Omaha, Nebraska, for De- 
fendant, Appellant. 


STREET-CROSSING PEDESTRIAN 
CONTRIBUTORILY NEGLIGENT 


(PENNSYLVANIA) 


e Pedestrian injured crossing street 
Away from intersection 


Contributory negligence as a matter 
of law 


Joseph Rucheski, a paralytic from birth, 
who had to walk with a cane, started to 
cross a street about sixty-two feet from an 
intersection. Before crossing he looked in 
both directions and, noting no cars ap- 
proaching, started his traverse. He did not 
look again, and, the next thing that he knew, 
he had been struck by a car. On the theory 
that Rucheski was contributorily negligent 
as a matter of law, the trial court directed 
a verdict for defendant. Was plaintiff’s 
conduct contributory negligence as a matter 
of law? 


The court thought that it was. It cited 
authority for the proposition that “It is 
settled that a pedestrian crossing a street 
must not only look before he enters but 
must continue to look as he proceeds and 
that he will not be heard to say that he 
looked without seeing what was approach- 
ing and was planily visible.” The court went 
on to say that it was contributory negligence 
to fail to maintain a diligent lookout for ap- 
proaching cars as one crossed a street. 
“Where a pedestrian traverses a street be- 
tween intersections, the law requires that 
he exercise a higher degree of care for his 
own safety.” Judgment affirmed.—Rucheski 
v. Wisswesser et al. Pennsylvania Supreme 
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Court, Eastern District. January 6, 1947. 
26 CCH AutomosiLe CAsEs 523. 
Henry D. O'Connor, Joseph W. O'Connor, 642 


Rea] Estate Trust Building, Philadelphia, Penn- 
sylvania, for Appellant. 


George L. Cogan, Samuel S. Herman, 225 
Broad Street Station Building, Philadelphia, 
Pennsylvania, for Appellees. 


STREETS MUST BE SAFE 
FOR PEDESTRIANS’ USE 


(MINNESOTA) 


e@ Child run over by bus 
Icy street condition 
Municipality’s liability 

John Squillace, Jr., aged six, got off a 
school bus near his home, as was his custom. 
Because the sidewalk was not cleared an 
icy ridge formed from snow swept from the 
street sloped out from the curb some three 
feet, he began to walk along the slope of 
ice, toward the rear of the bus. He slipped 
and was run over by the rear wheels of the 
bus. This icy slope, it was shown in evi- 
dence, had existed for some three weeks. 
The jury returned a verdict in the amount 
of $20,500 for the child and $2,500 for his 
father, for medical expenses. The question 
that arose upon appeal was whether the 
trial court’s instruction on municipal lia- 
bility was correct. It had instructed the 
jury that the city was under a duty to pro- 
vide reasonably safe travel for pedestrians 
in streets if the sidewalks were impassable, 
and that, in this case, if the streets were not 
in reasonably safe condition and such con- 
dition was the proximate cause of the acci- 
dent, the city was liable, in the absence of 
contributory negligence on the part of the 
plaintiff. Plaintiff's duty of care was de- 
fined as that degree commonly used by 
children of like age and capacity. 


The position of the trial court was sus- 
tained upon appeal. The court declared, 
after citing considerable authority: “A 
municipality might reasonably anticipate 
that people walking on this street because 
they could not walk on the sidewalk would 
crowd as close to the sloping bank to escape 
vehicular traffic. The fact that a municipal- 
ity might not anticipate the particular form 
this accident was to take because of the 
aforesaid: situation is immaterial. All the 
surrounding circumstances indicated that a 


situation and the factors such as existed 
here would, in all probability, sooner or 
later, result in some pedestrian falling on 
the sloping surface which the city had per- 
mitted to exist for a substantial time. 
We are satisfied that this question was 
properly submitted to the jury.” Judgment 
affirmed. Squillace et al. v. Village of Moun- 
tain Iron. Minnesota Supreme Court. De- 
cember 13, 1946. 26 CCH AUTOMOBILE Cases 
451. 

Stone, Manthey & Carey, Virginia, Minnesota, 
for Respondents. 


W. O. Bissonett, 700 Wolvin Building, Duluth, 
Minnesota; Ben P. Constatine, Eveleth, Minne- 
sota, for Appellant. 


THE DOCTRINE 
OF COMPARATIVE NEGLIGENCE 


(VIRGINIA) 





@ Railroad crossing collision 
Instruction to jury 
Doctrine of comparative negligence 


“The use of the word ‘may’ in the in- 
structions quoted left the consideration of 
the alleged contributory negligence of the 
plaintiff to the discretion of the jury instead 
of making it mandatory upon them to con- 
sider it in mitigation of damages. This is 
contrary to the expressed decisions of this 
court upon this point and constitutes revers- 
ible error,” declared the court. 


George Pulliam had left the home of his 
employer and approached defendant’s right 
of way over a dirt road. His testimony 
indicated that he had looked up and down 
before traversing the crossing and had been 
motioned on by one of defendant’s em- 
ployees who was painting one of the signs. 
A passenger train hit him as he was crossing 
the tracks. Defendant testified that crossing 
signals had been given, that the sign painter 
had signalled plaintiff to stop, and that the 
train should have been visible for some 1,400 
feet from the road on which plaintiff was 
travelling. The trial court had found for 
the plaintiff, and the defendant assigned as 
error the court’s instruction that the cross- 
ing was a public way. 


The court examined the title to the road- 
way and came to the conclusion that the 
court had been correct in instructing the 
jury that the road was a public way. It 
declared, however, that it was error to in- 
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struct the jury that if the plaintiff had been 
guilty of contributory negligence and had 
contributed to the accident, the jury might 
consider this negligence in mitigation of 
damages. It was mandatory for the jury to 
consider this point, and from the instruc- 
tion as given it could not be determined 
whether the jury had used this evidence in 
mitigation. Judgment reversed—The Chesa- 
peake & Ohio Railway Company v. Pulliam. 
Virginia Supreme Court of Appeals. January 
13, 1947, 26 CCH Automosite Cases 535. 


THIRD-PARTY PRACTICE 


(WEST VIRGINIA) 


e Railroad crossing collision 
Motion to implead 
Construction of federal rules of civil 
procedure 





When plaintiffs, riding in a truck, were 
injured in a collision with one of defendant’s 
trains at a railroad crossing, they brought 
action against the railroad and recovered a 
judgment. The collision occurred on a damp, 
foggy morning and the sides of the truck 
had been covered with a tarpaulin, thus af- 
fording plaintiffs no view. Defendant’s 
claim that the trial court erred in not per- 
mitting it to bring in the trucking company, 
employer of the plaintiffs, and the driver as 
third-party defendants; in not directing a 
verdict for them; and in instructing the jury 
that (1) the railroad was the only defendant 
and (2) the evidence of plaintiff’s contribu- 
tory negligence was very slight. 


The court disagreed with the assignments 
of error. On the question of impleading, it 
declared: “It may be appropriate in many 
cases to treat the bringing-in of third-party 
defendants as ancillary to the main action, 
but not where its effect is to change the 
cause of action as asserted, or to substitute 
another cause of action for it, so as to 
require plaintiff, against his will, to litigate 
against the third-party defendants an alleged 
tort liability which plaintiff has not asserted 
in his complaint. And this is certainly 
true where the effect of the joinder of the 
third party would be to oust the court of 
jurisdiction [there was no diversity of citi- 
zenship between plaintiffs and employer or 
driver ].”. The court believed the trial court 
correct in refusing to direct a verdict on 
the theory that reasonable men could have 
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disagreed as to whose negligence caused the 
accident, and in giving the instructions that 
it did on the theory that if anyone was 
prejudiced, the plaintiffs were. Judgment 
affirmed.—The Baltimore and Ohio Railroad 
Company v. Saunders. United States Cir- 
cuit Court of Appeals, Fourth Circuit. Janu- 
ary 6, 1947. 26 CCH AUTOMOBILE Cases 492. 

W. F. Wunschel, Stanley C. Morris, Steptoe 
& Johnson, for Appellant. 


Martin C. Bowles, L. F. Poffenbarger, Watts, 
Poffenbarger & Bowles; D. L. Salisbury, Salis- 
bury, Hackney & Lopinsky, for Appellees. 


Donald O. Blagg, A. G. Stone, Rummel, Blagg 
& Stone, for Third-Party Defendants. 


TROLLEY BUS STRIKES PEDESTRIAN 
CROSSING STREET 


(MISSOURI) 


® Pedestrian struck on crosswalk 
Collision with trolley bus 
Humanitarian doctrine 





The night was dark and stormy. Plain- 
tiff was crossing a street on a green signal, 
having first seen, as he testified, that the bus 
had stopped for the traffic light. The next 
thing that he knew, the bus was within six 
to ten feet of him. He attempted to jump 
out of the way, but could not. There was 
a conflict of testimony as to whether the 
bus driver had, as he said, not seen the 
plaintiff until he was but ten feet away, 
had sounded his horn, and had swerved in 
trying to avoid him. It appeared on trial 
that plaintiff's eyesight was definitely im- 
paired. However, the court refused to direct 
a verdict for defendant. The jury found a 
verdict for plaintiff for $10,000, which was 
cut down to $5,000 by a remittitur. The 
question that confronted the court here was 
whether the court erred in charging the 
jury on the applicability of the humanitarian 
doctrine, and whether the remarks of plain- 
tiff’s counsel on trial constituted prejudicial 
error. 


The court said that no error was com- 
mitted. It approved the usage of the humani- 
tarian doctrine on the basis of other similar 
cases and identical instructions, and de- 
fended the ruling of the trial court on the 
prejudicial items on the theory that such 
matters are within the discretion of the trial 
court. It added that the damages awarded 
were not excessive in the light of the in- 
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juries inflicted. Judgment affirmed. — 
Bootee v. Kansas City Public Service Com- 
pany. Kansas City Court of Appeals, 
Missouri. January 13, 1947. 26 CCH 
AUTOMOBILE Cases 503. 

Tucker, Murphy & Wilson, Kansas City, Mis- 
souri, for Appellant. 


E. E. Thompson, Kansas City, Missouri, for 
Respondent. 


TRUCK KNOCKS PAINTER 
FROM SCAFFOLD 


(GEORGIA) 


@ Painter knocked from scaffold 
Employee v. independent contractor 
Construction of contract 


When Smith, a painter, was knocked from 
a scaffold by one of defendant’s trucks, he 
sought damages for personal injuries. De- 
fendant’s defense was predicated upon the 
fact that Smith worked for one Wilson, a 
sub-contractor of the defendant, and that 
therefore Smith’s remedy lay only in work- 
men’s compensation, the benefits of which 
he had already recovered. When the con- 
tract between defendant and Wilson was 
offered in evidence upon trial, the court 


excluded it from the jury, who found for 


plaintiff. The question arises whether or 
not a new trial should be ordered. 


The court said that it should not. It 
declared that the principal question in issue 
was whether or not Smith was a servant of 
defendant. In construing whether the con- 
tract gave defendant the right to direct and 
control the activities of Smith, the court 
said: “From the contract set forth it is not 
shown where the work actually was to be 
performed, how many buildings were to be 
painted, or any of the details of the work. 
... The provision that, should the subcon- 
tractor Wilson delay the progress of the 
work, the general contractor might employ 
additional men, sufficient to complete the 
contract within the time specified by the 
general contract between him and the gov- 
ernment, would not make the subcontractor 
Wilson a servant of the general contractor 

. the right to inspect the premises and 
the progress of the work .. . is not inserted 
for the purpose of controlling the contrac- 
tor in his methods, . . . The contract pro- 
vides for definite and positive results, but 
does not authorize the general contractor 


to control the method and manner of exe- 
cuting the work. ... The construction of the 
contract was a question of law for the trial 
court ... and it having properly been held 
by the trial judge that under the contract 
Wilson was an independent contractor at the 
time of Smith’s injuries, the judgment deny- 
ing the motion for a new trial must be af- 
firmed.”—Blair v. Smith. Georgia Supreme 
Court. January 7, 1947. 26 CCH Avutomo- 
BILE CASES 458. 

Matthews & Long, T. J. Long, Atlanta, 
Georgia, for Appellant. 


T. E. Whitaker, Young H. Fraser, Atlanta, 
Georgia, for Appellee. 


TRUCK MEETS AUTO 
ON CURVE 


(MISSOURI) 
® Opposing vehicle collision 
Wrongful death action 
Prejudicial argument of counsel 


Plaintiff and his wife were riding as guests 
in the auto of a friend one evening just 
before Christmas, when the wife was killed 
in an accident with a truck on or near a 
curve in the highway. A wrongful death 
action was brought against the truck com- 
pany. The evidence was conflicting as to 
which side of the road was the scene of 
the accident, as well as to the speeds of 
the respective vehicles. On trial the jury 
returned a verdict for defendant. The ques- 
tions raised upon appeal were whether it 
was error for the court to give the caution- 
ary instructions requested by defendant or 
to exclude plaintiff’s evidence as to the 
pecuniary loss suffered by his having to 
obtain a housekeeper for his children; and 
whether there was error in the argument of 
plaintiff’s counsel that plaintiff’s driver was 
drunk at the time of the accident, and that 
there must have been something bad about 
plaintiff's reputation to necessitate bringing 
the action in a county other than the one in 
which he resided. 

The court reversed the lower court solely 
on the prejudice to be found in the remarks 
of counsel, saying, however, that it was 
within the province of the trial judge’s dis- 
cretion to give cautionary instructions, and 
that inasmuch as pecuniary damage had not 
been alleged, evidence of pecuniary loss 
could not be shown. As to the prejudicial 
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f exe- remarks of counsel, the court said: “All by defendant’s negligence, which was re- 

of the courts agree that where counsel in argument’ sponsible for the failure of the lights and 

e trial to the jury makes statements of prejudicial consequently for the collision. Plaintiff re- 

n held matters not in evidence, and such is for re- covered in the trial of the action against 

ntract view, it will afford ground for a new trial the utility, but not against the City. 

atthe [ules such error 8 im some way cured’ However, the reviewing court did not find 
’ ’ Pe ae the same duty owing by the utility as did 


be af- 
preme 
'TOMO- 


tlanta, 


tlanta, 


66 Express Truck Lines, Inc. Missouri 
Supreme Court,. Division Number One. 
January 13, 1947. 26 CCH AvuTOMOBILE 
Cases 513. 


UTILITY’'S CONTRACT 
NOT FOR BENEFIT OF PUBLIC 


(NEW YORK) 


e@ Automobile collision with steel 
column 
Utility’s contract with city 
Extent of utility’s liability 
When plaintiff’s intestate ran into a steel 
column supporting an elevated railroad 
structure, he suffered injuries resulting in 





the trial court. It declared: “Neither by 
its contract, nor by the servicing of the 
City’s lighting system, had appellant obli- 
gated itself to perform on behalf of the 
public the duty which rested upon the City, 
to maintain its streets in a reasonably safe 
condition, nor did it incur liability for a 
breach of that duty, if committed by the 
City, to the injury of one to whom appellant 
owed no immediate obligation.” Judgment 
reversed; complaint dismissed.—Nicholson, 
Admx. v. the City of New York et al., New 
York & Queens Electric Light & Power 
Company. New York Supreme Court, 
Appellate Division, Second Judicial Depart- 
ment. December 23, 1946. 26 CCH Auto- 
MOBILE CASES 528. 


suests death. The City of New York had con- 
; just tracted with defendant to supply lighting in John M. Keegan, Thomas H. Beardsley, Harry 
killed the area in which plaintiff was driving. On P. Rodman, John D. Gray, 4 Irving Place, New 
: ; . York City, for Defendant, Appellant. 
ear a this occasion a number of the street lights - 
death had gone out. It was alleged in this action Morris sae, a Kom. Robert x. = 
meier, 12 E. 41st Street, New York City, for 

com- that the accident and death were caused Plaintiff, Respondent. 

as to 
ne of SS ee ae 

ds of Road Etiquette 

Jury “In more than three hundred homes, so the reports say, we took down the 
ques- mistletoe and the holly and hung up crepe in response to recent Christmas revels. 

er it It was not so dangerous to face German guns and tanks in either world war. 

ition- “If some heathen to whom we are dispatching missionaries should read our 

nt or Christmas holiday death reports and then charge us with being highway barbari- 

» the ans we would be put to it to disprove the charge. What we need is a conventional 

g to code of road etiquette and to become as sensitive to it as we are to table etiquette. 

and Some day before we have had good roads and automobiles as long as we had 

nt of knives and forks we will become as civilized as we pretend to be and when we do, 

was some wise dowager will teach us road etiquette. It will then be as rude and ill 

that bred to act the road hog or transgress road manners as it is to eat peas with a knife 
bout or lap soup from a spoon but it will save lives by the thousands, property by the 
ging millions and go far to make the public highways as safe to traverse as the public 

ne in playgrounds. It will change the holiday season from a saturnalia of gory hazards 

to a season of happy memories. 

olely “When Jesus placed the emphasis on the common man instead of the big shots 
arks like Kings and potentates he made democracy a reality. When we imbibe road 
was manners enough to place the emphasis on human beings rather than on speed and 
dis- gadgets and scrambled gas and liquor, when we learn that the public highway is 

and not a private estate but that it is every person’s fief and is not to be trespassed, 

| not we will have the answer to the heathen’s challenge and can in truth proclaim that 


loss we have extended civilization to an area long needed and prayed for.” Terrell, J. 
jicial in Petroleum Carrier Corporation v. Hall, 26 CCH Automobile Cases 583. 


wenn VVUOOONNVO0O044UU00UQOAAOENNNONUONeSAN UU eNAvURMMNND ONAN HOOGUNULENUTOUENAAUEEUOUENOOUUGHAOUOGLOUENO{U0G14CONNHDENNOOUREDUO CUNO UUNOTORpOOU ENO TeNOUOueNeU vsndoneedocugaoenendcenngceesdneanendosnraneenacennaeensstnenaecenveneeesooegonevnvnonesoueensonnedveusenocvannenngqueengossaaqanngnetny 


947 AUTOMOBILE PAGE 283s 





IN THE CURRENT PARADE OF oe SAT 


Fire Insurance 

Page 

Double Insurance Does Not Give 
Double Recovery (Fla.)... . .156 

Entire Contract Determined by Intent 
of Parties (S. C.) ae 
Missouri Detects Foul Play (Mo.) 158 
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Page 
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Not “Use” Car (Ind.) ‘ 159 
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DOUBLE INSURANCE DOES NOT 
GIVE DOUBLE RECOVERY 


(FLORIDA) 


e@ Duplicate policies of fire insurance on 
same dwelling 
Insurable value of building 
Mortgagee’s right to proceeds of 
policies 





Sumlin owned a dwelling which he in- 
sured for $850 in one company, and $650 in 
another. The furniture was separately in- 
sured for $500 in a third company. Both 
of the former policies represented the value 
of the house to be $1,500. When the $650 
policy expired, the $850 policy was increased 
to $1,500 without increasing the insurable 
value of the property. At that point Sum- 
lin mortgaged his property. The mortgage 
required the mortgagor to keep the property 
insured. Before Sumlin turned over the 
policy to the mortgagee cr before the in- 
surer discovered that there was, in fact, a 
mortgage, the mortgagee took out a policy 
on the premises for $1,500. Thus, when 


the premises subsequently burned, they were 
covered by two policies of insurance, both 
for the full value of the property, and 
neither insurer knew of the existence of the 
other’s insurance. The mortgagee’s com- 
pany paid the claim in full; but when Sumlin 
presented his claim to his insurer, the ex- 
istence of the other coverage was ascer- 
tained. Sumlin’s insurer, in this action, 
sought a declaratory judgment and an order 
restraining Sumlin from suing on his policy. 
The court decreed that Sumlin’s carrier pay 
the other carrier half of the insurance, and 
that the mortgagee’s carrier be subrogated 
to Sumlin’s rights. At the same time Sum- 
lin was restrained from proceeding further 
in his action, and an order was issued re- 
quiring each carrier to pay into court one 
half of the premium on each policy. Should 
Sumlin have been allowed to collect under 
his policy where the declared value of the 
dwelling was clearly only $1,500? 

The reviewing court answered in_ the 
negative, saying that Sumlin’s policy stated 
that the value of the house was $1,500 and 
included a provision that prohibited taking 
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further insurance, It declared: “The con- 
tract with both insurance companies was 
limited to the insurable value of the prop- 
erty. . . . This court is committed to the 
doctrine that if a mortgagor covenants to 
protect his mortgagee the latter thereby is 
clothed with a lien on the policy to the 
extent of the mortgagee’s interest, whether 
the policy carried a loss payable clause or 
not . . . that the insurable value of prop- 
erty is binding on the insured and the in- 
surer. . . . To enforce any other rule under 
the facts shown would open the way for 
wholesale fraud and result in disastrous con- 
sequences.” Judgment affirmed.—Sumlin et 
al. v. Colonial Fire Underwriters Branch of 
National Fire Insurance Company of Hart- 
ford, Connecticut. Florida Supreme Court. 
November 1, 1946, 6 CCH Fire anp Cas- 
uaLty CAsEs 276, 


D. W. Berry, for Appellants. 
Fisher, Fisher, Hepner & Fitzpatrick, for 
Appellees. 


ENTIRE CONTRACT DETERMINED 
BY INTENT OF PARTIES 


(SOUTH CAROLINA) 


e Fire insurance policy 
Warehouseman’s contract 
Cancellation of insurance 


The United States of America, through 
the Commodity Credit Corporation, stored 
518 bales of cotton with the Carolina Ware- 
house Company, which insured the cotton 
with defendant insurer, pursuant to agree- 
ment. Early in 1942, the Commodity Credit 
Corporation proposed to the various ware- 
houses in which it had stored cotton a new 
type of agreement, under which certain of 
the cotton would not have to be insured. 
The Carolina Company received two copies 
for signature, to become effective February 
1, 1942, At the same time the warehouse 
was advised that tag lists of the cotton not 
to be insured would be forwarded with the 
finally executed contract, and that the cotton 
insurance was not to be cancelled until that 
time. For certain reasons, the warehouse 
did not sign the agreement immediately, but 
at the end of its fiscal year sent back the 
two copies duly executed, At that time the 
Commodity Credit Corporation would not 
agree to the February date and sent new 
contracts to be effective August 1. The 
warehouse agreed and returned the contracts 


on August 4. The government agency 
signed the contract and informed the ware- 
house that it had signed and was forwarding 
the contracts and tag lists. These were 
not received, however, until after a fire on 
August 19 had destroyed the cotton. The 
United States as real party in interest 
claimed under the fire insurance policy and 
received a verdict in the lower court. 


The reviewing court upheld the position 
of the lower court on the theory that the 
new contract had not been entered into on 
the date of the fire, the lower court having 
found that the new contract had not been 
signed prior to the fire. Its theory was that no 
contract which the parties obviously considered 
incomplete should be construed as complete. 
The Commodity Credit Corporatoin had stipu- 
lated that the insurance was to remain until 
the new contract went into effect and the tag 
list was received by the warehouse. The 
court said, further, that inasmuch as no at- 
tempt was made to cancel the insurance 
prior to the fire, the policy was still in force. 
“It is well settled that ‘the cancellation of 
an insurance policy does not effect rights 
which have already accrued under the pol- 
icy in favor of the insured or of a third 
person.’” The court significantly added: 
“The effect of the new contract was to re- 
lieve Carolina of the obligation to carry in- 
surance, not to cancel the insurance, to rein- 
sure the risk or to preclude Commodity’s 
claiming the proceeds of the insurance to 
which it was entitled.” Judgment affirmed. 
—Insurance Company of North America v. 
United States of America. United States 
Circuit Court of Appeals, Fourth Circuit. 
January 27, 1947. 6 CCH Fire anp Cas- 
UALTY CAsEs 271. 

Stephen Nettles, for Appellant. 


Oscar H. Doyle, U. S. Attorney; Walter H. 
Hood, Assistant U. S. Attorney, for Appellee. 


INSURER'S OBLIGATION 
TO DEFEND, WAIVED 


(NEW YORK) 





e@ Public liability policy 
Contract to defend 
Polio contracted by children at in- 
sured’s summer camp 


Howard brought action against defendant 
insurer for breach of contract in failing to 
defend, in his name, an action brought by 
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Fisher against him, as head of a boys’ camp. 
Polio had broken out in camp toward the 
end of the season, and after the nature of 
the disease had been discovered, the camp 
had been closed within a day. The Fisher 
boys later contracted the disease. Howard 
alleged that the insurer should have de- 
fended the suit whether it had been 
“groundless, false or fraudulent,” under its 
general liability policy. At the conclusion of 
the evidence the jury returned a verdict for 
plaintiff, and defendant made a motion for a 
directed verdict, which the court granted. 


The court’s reasoning was not based on 
the fact that the action brought by Fisher 
against this plaintiff had been dismissed 
when plaintiff failed to prosecute. Rather, 
it brought out the fact that there had been 
no allegation that the outbreak of the dis- 
ease had been caused by negligence, and that 
it had been negligence on the part of plain- 
tiff that the Fisher boys had remained in 
camp. In other words, no “accident” had 
occurred. 


The court stated: “The Fishers’ suit was 
not a ‘groundless’ one within the contempla- 
tion of this policy; it would have been had 
those plaintiffs alleged that the two boys 
had contracted infantile paralysis as the re- 
sult of bodily injury suffered in an accident 
in which they were involved.” It pointed 
out that the company had offered to defend 
the suit if Howard would concede its non- 
liability. This concession would have saved 
plaintiff his expense in defending. “The 
outcome of the litigation was then a matter 
of prophecy, and he was perhaps well ad- 
vised to rely upon the diligence of his own 
attorney. That the plaintiff himself 
comprehended the non-coverage of his pol- 
icy may well be inferred from his failure to 
give notice to the defendant of an ‘accident’ 
at the time of the occurrence of the disease 
in camp, as to which he had knowledge on 
August 23, 1941, or at any time thereafter 
until the summons was served in the Fisher 
case on September 26th of that year.” De- 
fendant’s motion granted. Howard vy. Mas- 
sachusetts Bonding & Insurance Company. 
United States District Court, Southern Dis- 
tric of New York. January 7, 1947. 6 CCH 
Frre anp CAsuatty CASEs 268. 


Emanuel Schwartz, for Plaintiff. 
Clarke & Reilly, for Defendant. 


MISSOURI DETECTS FOUL PLAY 


(MISSOURI) 


© Quo warranto proceedings 
Violation of anti-trust statutes and 
insurance rating statutes 
Fire, lightning and storm insurance 
business 


One hundred and twenty stock insurance 
companies involved in the fire, lightning and 
storm insurance business were brought be- 
fore the court in a quo warranto proceeding 
designed to deprive them of the right to 
do business in Missouri or to punish them 
for past practices. As amended, the filed 
information charged that defendants had 
violated the Anti-Trust Statute and the 
Insurance Rating Act, in addition to charg- 
ing that they had conspired to cheat their 
policyholders, and had bribed the Super- 
intendent of Insurance to settle pending liti- 
gation affecting Missouri insurance rates. 
Specifically it was charged that the Insur- 
ance Rating Act was violated when the 
Missouri Inspection Bureau used the aggre- 
gate experience of all companies in the 
establishment of rates rather than having 
each company establish rates on the basis 
of its own experience. Similarly it was 
charged that the Insurance Rating Act and 
the Anti-Trust Statute were violated when 
the involved companies agreed to pay a 
maximum scale of commissions to agents, 
and when they required that said agents 
must not represent companies who do not 
belong to the Western Underwriters Asso- 
ciation of the Western Insurance Bureau. 


On the establishment of rates point the 
court held that the method used by the 
Inspection Bureau and the Superintendent 
was correct as prescribed by statute, using 
the aggregate experience of all companies 
and not just the experience of one company 
as a basis. The agreement with respect to 
commissions and membership in the Bureau 
was not violative of the spirit of the Insur- 
ance Rating Act in the opinion of the court. 


However, on the subject of bribery and 
the violation of the Anti-Trust Statute the 
court was of the opinion that the respondents 
were liable for their fraud and conspiracy, 
this being a quo warranto and not a criminal 
proceeding for bribery, though it was alleged, 
and set forth fines for each one. The hold- 
ing of the court was in these terms: “It 
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is therefore ordered, adjudged and decreed 
by this court that the respondents and each 
of them have misused and abused their 
separate corporate franchises to do business 
in this state in that each of them, through 
a duly authorized agent, sought to obtain 
and obtained a fraudulent settlement of the 
insurance rate litigation by fraud and the 
bribing of the state official charged with 
the duty of supervising insurance rates in 
this state. It is further ordered and ad- 
judged that the respondents and each of 
them shall pay as a penalty for such misuse 
and abuse of their corporate franchises the 
fine . . .” State of Missouri v. American 
Insurance Company et al. Missouri Supreme 
Court. December 30, 1946. 6 CCH Fire 
AND CASUALTY CASES 227. 


PLACING POLICY IN ESCROW 
Is NO ASSIGNMENT 


(CALIFORNIA) 


e Fire insurance policy 
Dwelling destroyed by fire 
Significance of depositing deed and 
policy in escrow. 


The Ferreros took out fire insurance on 
their dwelling June 1, 1944. On June 28 
they issued escrow instructions to the Bank 
of America re the sale of the dwelling and 
deposited with the escrow holder the fire 
insurance policy as well as the deed to the 
premises. The following day the dwelling 
was destroyed by fire. Subsequently, the 
purchaser, plaintiff in this action, informed 
the Ferreros that a certain amount of the 
purchase price had been deposited in escrow 
and the remainder would be deposited at 
a later date. In October when the whole 
purchase price had been paid in, the Fer- 
reros executed an assignment of the portion 
of the insurance policy relating to the dwell- 
ing and their rights to claim indemnity. 
The execution of the deed and the final 
elements of the sale took place in Novem- 
ber. This action was brought by plaintiff 
to recover their loss under the policy. He 
prevailed on trial, and the question that 
arises on appeal is whether there was such 
an assignment, without the consent of the 
msurer, prior to the fire, as to void the 
policy according to its terms. 


It held 


The reviewing court thought not. 
that the Ferreros were the legal owners of 


the property as of the date of the fire on 
the theory that at the time of the fire, con- 
ditions that were fixed for the delivery of 
the deed were not certain to happen, and 
hence title had not passed. It decided fur- 
ther that there had been no assignment by 
placing the policy in escrow prior to the 
completion of conditions precedent to the 
passing of title. The Ferreros were the un- 
conditional owners of the property at the 
time of the loss as the plaintiff merely had 
an option to buy and in effect sustained a 
pecuniary loss which was assigned to the 
plaintiff. Judgment affirmed.—Vierneisel et al. 
v. Rhode Island Insurance Company. Cali- 
fornia District Court of Appeal, Second 
District, Division Two. December 12, 1946. 
6 CCH Fire Anp CasuAa.ty CAsEs 273. 


Lind & Schmitz, for Respondents. 
William K, Young, for Appellants. 


PARKING ATTENDANT MOVES, 
BUT DOES NOT ‘‘USE”’ CAR 


(INDIANA) 


e Injury to parking lot customer 
Insurer’s liability 
Construction given “use of car” 


Plaintiffs, who ran a parking lot, were 
insured in defendant company under a public 
liability policy. One Brown had been in- 
jured in one of their lots when an attendant 
hit him while moving a vehicle and plaintiffs 
had settled the case with the consent of the 
insurer. This action was brought for reim- 
bursement and revolved around the con- 
struction to be given the exclusion clause 
that excluded claims “Caused by the owner- 
ship, maintenance or use of a vehicle of any 
description.” Judgment had been rendered 
for the insurance company and the plaintiff 
appealed from a denial of its motion for 
a new trial. 


The reviewing court disagreed with the 
interpretation the trial court had given the 
exclusion of the policy. It said: “An insur- 
ance policy should be so construed as to 
effectuate indemnification to the insured 
rather than to defeat it; and where any 
reasonable construction can be placed on 
a policy that will prevent the defeat of the 
insured’s indemnification for a loss covered 
by a general language, that construction will 
be given ... In applying the above rule 
of construction to the policy at hand the 
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word ‘use’ must be interpreted as meaning 
to put to one’s own service. Appellants were 
merely moving the automobile in question 
as a part of their parking service to the 


surance Company. 
November 1, 1946. 
ALTY CASEs 277. 


Indiana Appellate Court. 
6 CCH Fire Anp Casv- 


Warner, Clark & Warner, Muncie, Ind., for 


owner and were not putting it to their own 
service.” Judgment for defendant, reversed. 
—Challis et al. v. Commercial Standard In- 


Appellants. 
Bingham, Cook & Bingham, Indianapolis, Ind., 
for Appellee. 


i 


A Greater Fire-Consciousness 


The public and the official reaction to the number of disastrous fires that 
have been sweeping the country in recent months as becoming more and more 
evident in the daily press. Such headlines as “New York Expects Drastic Fire 
Law,” “Draft Stricter Fire Law for Hotels in Iowa,” “Tennessee Hotels Ordered 
to Install Fire Escapes,” “U. S. Chamber of Commerce Advocates Greater Sup- 
port of Fire Chiefs,” “New Flammability Laws Predicted,” “Richmond Hotels 
Asked to Install Equipment,” and “Councilman Proposes Law Requiring Full 
Time Fire Wardens,” point to the fact that there is a rising sentiment in the 
country to put an end to the epidemic of conflagrations that have produced one 
of the highest loss ratios in history, not to mention a tremendous loss of human life 


Non-Assessability of Mutual Policyholders 


In a suit to recover a 100% assessment on the premiums paid by the de- 
fendant during the policy period the court determined that the plaintiff’s motion 
for a summary judgment should have been denied, In arriving at this conclusion 
it declared that an issue of fact had been joined when defendant declared that 
plaintiff's policy had been issued in violation of certain Iowa statutes, relating 
to solvency and further because plaintiff had failed to comply with an Iowa statute 
pertaining to contingent liability. Plaintiff had been in the process of involuntary 
liquidation in Illinois at the time that the policy was issued and the Iowa statute 
required a mutual company to be solvent as a condition of doing business, The 
Iowa commissioner was to be satisfied annually that the company was solvent. 
Defendant claimed that plaintiff had by fraud acquired a license to do business 
in Iowa. The court decided that an insurance company could not take such an 
advantage of its own fraud and deception. Keehn v. Brady Transfer & Storage 
Company. United States Circuit Court of Appeals, Seventh Circuit, January 7, 
1947. 


Rehear the Missouri Rate Case? 


It has been announced that both the Attorney General and the companies 
involved will seek a rehearing in the case of State of Missouri v. American Insur- 
ance Company et al.,6 CCH Fire and Casualty Cases 227, the former on the anti- 
trust and rating law points and the latter, on the point concerning the payment 
made by the Insurance Commissioner to various people. The court has granted 
them 20 days in which to file suggestions in support of their motions, 
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ARE PREMIUMS PAID court requiring the insurer to credit on his 
DURING SUIT VOLUNTARY? policy loan premiums paid by him after the 


mee institution of the declaratory judgment suit 


(OHIO) on the ground that Pennsylvania law gov- 


: s erns, and that payment by a disabled insured 
® Declaratory judgment action 


Recovery of premiums paid during 
suit i f ] i i he is mistal in 
° ° CY ro < S y re , ; nistaker 
Pennsylvania doctrine construed ee ne ee ye ni 
believing himself disabled, is under Penn- 


of a premium which he says should have 
been waived, made in order to keep his pol- 


\ declaratory judgment action resulted in 
a holding that the insured was entitled to 
the waiver of all premiums becoming due 


sylvania law a voluntary and hence irrev- 
ocable payment. 









after July 1, 1939. as long as he remained The court thought this doctrine too harsh 
wholly disabled from permanently and con- for application to this set of facts. The in- 
tinuously engaging in any occupation what- surance company knew that the premiums 


ever for remuneration or profit. Now the were not being paid voluntarily in any true 


Insurer questions the holding of the lower sense of the word “voluntary.” The fear of 
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the insured that he might be cast in his pend- 
ing suit was very real. Concluded the court: 


“It would be an inequitable nullification of 
the declaratory judgment previously ren- 
dered to hold voluntary the premium pay- 
ments made by the insured during the 
pendency of his suit. ... He should be given 
proper credit for them on his policy loan.” 
Judgment for the insured was affrmed.— 
The Columbian National Life Insurance 
Company v. Goldberg. United States Cir- 
suit Court of Appeals, Sixth Circuit. Jan- 
uary 13, 1947. 12 CCH Lire CaAsEs 242. 

Cc. J. Hoyt, Hammond, Hoyt & Rand, Youngs- 


town, Ohio, Bailey, Aldrich, Choate, Hall & 
Stewart, Boston, Massachusetts, for Appellant. 


W. P. Barnum, Louis Gelbman, Youngstown, 
Ohio, for Appellee. 


ARBITRATION OUSTS COURT 
OF JURISDICTION 


(OREGON) 


@ Sick benefits 
Finality of denial of claim 


Do general arbitration agreements unlaw- 
fully oust the courts of jurisdiction? Are 
they so against public policy as to invalidate 
an award made when the parties have actu- 


ally carried out the agreed arbitral proce- 


dure? These important questions came 
before the court in a suit by an employee of 
a railroad to recover sick benefits. At the 
time of his employment, plaintiff entered 
into an agreement with his employer where- 
by he was to contribute to a fund for the 
maintenance of the hospital department. In 
return, he would be taken care of in time of 
sickness. Under the rules and regulations 
of the department, no benefits were payable 
for injuries received in fights or brawls. 
Plaintiff's application for admission to the 
hospital department was referred to the chief 
surgeon, who investigated the facts sur- 
rounding plaintiff's injuries and concluded 
that the injuries were received in a fight or 
brawl. Thereafter, claiming that he was as- 
saulted through no fault of his own, plaintiff 
appealed to the general manager, who af- 
firmed the decision of the chief surgeon. 
Under the rules the decision of the general 
manager was final. 

Deeming it unnecessary to decide whether 
it would follow the cases holding that ex- 
ecutory arbitration agreements were rev- 


ocable, the court held that whether revocable 
or not, if fairly made, they are not illegal, 
The court thought that the weight of au- 
thority sustained the validity and conclusive- 
ness of executed arbitration agreements in 
the absence of fraud, a gross mistake of fact, 
or arbitrariness. Whether or not plaintiff 
could have revoked the agreement before 
the award was made, he could not do so 
now. The chief surgeon and general man- 
ager each conducted a fair and thorough 
investigation, and there was no evidence of 
bad faith, bias or prejudice. Judgment for 
plaintiff was reversed.—Ruedo v. Union Pa- 
cific Railroad. Oregon Supreme Court. De- 
cember 20, 1946. 12 CCH Lire CAsés 265. 

Hugh E. Brady, LaGrande, Oregon, for Re- 
spondent. 

Joseph G. Berkshire, Roy F. Shields, Portland, 


Oregon, Cochran & Eberhard, LaGrande, Ore- 
gon, for Appellant. 


BENEFICIARY’S CONSENT 
UNNECESSARY FOR LOANS 


(NEW JERSEY) 


@ Revocable appointment 
Subordinate interest 


Just how important is the beneficiary of 
an insurance contract? Is his or her consert 
necessary before the insured can obtain a 
loan on his policy? Judge David had three 
policies of life insurance, naming his wife 
as beneficiary. However, he reserved the 
absolute power of revocation and the right 
to designate a new beneficiary, with or with- 
out a reservation of the right of revocation. 
All premiums were paid by the insured, who 
had exclusive possession of the policies at 
all times. No change of beneficiary or rev- 
ocation of appointments was made. A series 
of loans were made to the insured upon the 
policies, the insured assigning to the insurer 
all right, title and interest in the particular 
policy. Voidance of the policies was stip- 
ulated in the event that the principal of the 
loan and interest should equal the cash sur- 
render value. The first two policies lapsed 
and were continued as paid-up insurance, 
but the unpaid loan on the third policy equalled 
its cash surrender value and so was deemed 
valueless. After the insured’s death the bene- 
ficiary sued for the face amount of the three 
policies, claiming that she had a vested prop- 
erty right in them which was subject to 
divestment only in the manner provided by 
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the policy that the assignments served only 
to transfer the insured’s right to the pro- 
ceeds if he survived the beneficiary; and 
that therefore the beneficiary was not bound 
by the assignments of the policies to secure 
the loans made thereon. 


Ruled the court: “Where, as here, the 
donee beneficiary’s appointment is revocable 
at the instance of the insured, and there is 
no provision contra, the insured may exer- 
cise, without the consent of the beneficiary, 
the power reserved to him to demand and 
receive from the insurer the cash surrender 
value of the insurance and thus effect a can- 
cellation of the policy or loans upon the 
security of the policy within the cash sur- 
render value. This is so whether the interest 
of the donee beneficiary be termed a vested 
defeasible right . . . or a mere expectancy.” 
Judgment for the insurer was affirmed.— 
David v. Metropolitan Life Insurance Com- 
pany. New Jersey Supreme Court. January 
7,1947. 12 CCH Lire Cases 244, 

Koestler & Koestler, Melvin J. Koestler, 125 
Broad Street, Elizabeth, New Jersey, for Plain- 
tiff, Appellant. 

Vincent D. Manahan, Jr., 309 Park Avenue, 


Plainfield, New Jersey, for Defendant, Respond- 
ent. 


BUMPER JUMPER 
FRACTURES SKULL 


(MISSOURI) 
@ Declaratory judgment 
Automobile accident policy 
Coverage construed 





Hearing a commotion in the parking lot 
behind the tavern, the witness hastened to 
the back door in time to see a man jump- 
ing up and down on the bumper of one car 
and others lifting the bumper of another 
car in an effort to disengage the two ve- 
hicles. While watching the acrobatics, he 
saw the unidentified man fall and strike his 
head on the bumper. He later learned that 
the unknown man was the insured, who died 
two days later as a result of a skull fracture 
sustained in his fall. The insured’s auto- 
mobile accident policy provided coverage 
against loss of life resulting directly, and 
independently of all other causes, from 
bodily injuries effected solely through acci- 
dental means while the insured was operat- 
ing, driving, riding in or cranking an 
automobile. Among the risks excluded was 


nny 


loss of life while the insured was intoxi- 
cated or under the influence of intoxicants. 
The evidence was conflicting as to whether 
the insured was intoxicated or under the 
influence of intoxicants at the time of his 
injury; but the jury resolved the conflict 
in favor of the beneficiary, whereupon the 
trial court rendered judgment in her favor 
for the face value of the policy. 


The insurance company appealed, arguing 
that since this was a declaratory judgment 
action, plaintiff was not entitled to trial by 
jury as a matter of right, and that at most 
the court should have submitted to the jury 
only issues of fact for special findings and 
should not have authorized a general verdict. 
It further insisted that plaintiff waived his 
right to a general verdict of a jury by asking 
the court to declare the liabilities of the 
defendant and the rights of the plaintiff. 
Answered the court: “A proceeding for 
declaratory judgment under our statutes 
is sui generis and is not of itself strictly 
either legal or equitable, although its histori- 
cal affinity is equitable. It was not 
intended that the action for declaratory 
judgment should interfere with the existing 
right of a trial of the facts by jury.” The 
court’s refusal to submit the specific ques- 
tions orally requested by defendant was not 
error, since interrogatories are not required 
in such actions under the Missouri Act as 
they are by the Federal Declaratory Judg- 
ment Act. The verdict was no less a special 
verdict because the amount of recovery was 
not calculated by it. Judgment for the bene- 
ficiary was affirmed.—Crollard v. Northern 
Life Insurance Company. Kansas City Court 
of Appeals, Missouri. January 13, 1947. 
12 CCH Lire Cases 236. 

Blackmar, Newkirk, Eager Swanson & Midg- 


ley, Ralph W. Jones, Kansas City, Missouri, for 
Appellant. 


Ira B. Burns, Kansas City, Missouri, for Re- 
spondent. 


CHIEF OFFICER SHOT 
BY MEMBER OF CREW 


(UTAH) 





e Crew life and injury insurance 
Merchant vessel, foreign registry 
“Restraint and warlike operations” 


The M/V Baltic had docked in Montevideo, 
where it had delivered a cargo of crude oil. 
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The vessel was under Panamanian registry 
operated by the Panama Transport Com- 
pany under a time charter to the War Ship- 
ping Administration. For defense against 
attack by enemy submarines the United 
States Navy had placed on the vessel a gun 
crew, known as the Armed Guard, in charge 
of a commissioned officer. The master, the 
Commander of the Armed Guard, and some 
of the Armed Guard crew were all on shore 
leave. A second-class seaman was having 
his variety of fun on board ship. After 
consuming a quantity of whiskey, he quarreled 
with the chief officer, who promptly sent 
him to his bunk. Undaunted, the seaman 
climbed to the bridge of the ship, where 
a thirty-calibre machine gun was mounted, 
and fired a burst into the air. Two mem- 
bers of the crew and the chief officer started 
for the bridge pronto. Another burst fired 
by the seaman struck the chief officer, who 
died almost instantly. The masters, officers 
and crew of the vessel were insured under 
a crew life and injury policy, affording cov- 
erage against loss of life directly occasioned 
by “restraints and detainments and other 
warlike operations.” 

Declared the court: “It is a matter of 
common knowledge that enemy submarines 
were abroad at that time and it was 
in consequence of this that the United States 
Government, acting through its Navy De- 
partment, equipped merchant vessels, even 
of foreign registry and operated under char- 
ter by agencies of our Government itself, for 
the purpose of their protection. That was 
unquestionably a warlike operation.” Judg- 
ment was entered for the beneficiary.— 
Reinold v. United States of America. United 
States of America. United States District 
Court, Southern District of New York. 
December 17, 1946. 12 CCH Lire Cases 209. 

Frederick R. Graves, 220 Broadway, New 
York, New York, for Libellant. 


John F. X. McGohey, U. S. Attorney, 45 
Broadway, New York, for Respondent. 


GUM INFECTION FATALITY 


(NEW YORK) 
@ Dentist’s negligent injection 
“Any infection” exclusion 
“Infection through visible wound” 
exception 


If one must have an infection, it is best 
to have a wound to show for it, as it may 


prove determining. The insured was suffer- 
ing from a tootache and infected gum. A 
dentist negligently injected a liquid anes- 
thetic into the gum, causing the infection 
to reach deeper and wider areas. The in- 
creased infection was treated both medically 
and surgically, but the patient died. His 
policy covered death by violent and acci- 
dental means, but excluded the risk of death 
wholly or partly by any kind of infection, 
An exception to the exclusion arises where 
septic infection “of and through a visible 
wound” is caused solely by “violent and 
accidental means.” Reversing a judgment 
for the beneficiary and dismissing the com- 
plaint, the court held that the loss was 
excluded as a risk caused by “any kind 
of infection” and that the case was not 
within the exception to the exclusion, there 
being no infection of and through a visible 
wound caused solely by violent and acci- 
dental means. Johnson v. Metropolitan Life 
Insurance Company. New York Supreme 
Court, Appellate Division, Second Judicial 
Department. December 23, 1946. 12 CCH 
Lire CASEs 246. 

Rowland H. Long, c/o Tanner, Sillcocks & 


Friend, 1 Madison Avenue, New York, New 
York, for Appellant. 

Jacob W. Friedman, c/o Murray T, Feiden, 
16 Court Street, Brooklyn, New York, for Re 
spondent. 


HOSPITAL AND SURGICAL POLICY 
COVERS LOSS OF TIME 





(SOUTH DAKOTA) 


e “And loss necessitated by sickness 
caused by disease” 
Policy construed 


The policy unquestionably covered hos- 
pital and surgical expenses incurred by plain- 
tiff, but did it also provide indemnity for 
loss of time occasioned by sickness? The 
insuring clause of the policy provided cover- 
age against “loss due to hospital residence 
and surgical operation expense caused by 
accidental bodily injuries and loss necessi- 
tated by sickness caused by disease.” Part I 
of the policy provided that if the injury or 
sickness necessitated hospital treatment, de- 
fendant would reimburse the insured in an 
amount not to exceed $3.50 per day and 
not to exceed twenty-eight days, for the 
period the insured was a hospital patient. 
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Part III provided that if, as a result of 
injury or sickness, the insured underwent a 
surgical operation appearing in the schedule, 
the company would pay the insured, in 
addition to any other benefit provided in 
the policy, the sum set forth in the schedule. 
Plaintiff underwent an appendectomy and 
thereafter claimed indemnity for loss of time 
occasioned by sickness and for hospital and 
surgical expenses. The trial court awarded 
her only the hospital and surgical expenses. 


Construed the court: “If in the insuring 
clause the company intended only to indem- 
nify against loss due to hospital and surgical 
expenses, why should the word ‘loss’ relat- 
ing to such expenses caused by accidental 
injuries be conjoined with the word ‘loss’ 
relating to disability caused by sickness 
without reference to hospital and surgical 
expense? To say the least, the liability 
of the insurer is not expressed plainly and 
without ambiguity. The coverage for hos- 
pital and surgical expenses is limited by 
language found in Parts I and III of the 
policy, but it cannot be said that because 
of these limitations defendant did not intend 
to indemnify against loss of time under the 
broad language contained in the insuring 
clause.” Judgment of the lower court was 
reversed and the cause remanded.—Ehrke v. 
North American Life and Casualty Com- 
pany. South Dakota Supreme Court. Oc- 
tober 28, 1946. 12 CCH Lire Cases 263. 

E. B. Harkin, Aberdeen, South Dakota, for 
Plaintiff. Appellant. 

Van Slyke & Agor, Aberdeen, South Dakota, 
for Defendant, Respondent. 


INSURABLE INTEREST 
IN LIFE OF IDIOT? 


(ALABAMA) 





e Insurable interest of aunt-guardian 
Public policy 

Albert George was a low-grade idiot, un- 
able to cooperate in any mental test. He 
could not walk except to hop and jump in 
an extremely abnormal fashion, and he had 
to be “forced-fed.” His head was severely 
scarred as a result of striking himself on 
the floor. In fact, according to the medical 
expert at the state school for mental defi- 
cients, Albert was about the most abnormal 
Person he had ever seen, and it was his 
opinion that the condition had existed since 


birth. According to plaintiff, the boy’s aunt 
and guardian, defendant’s agent solicited the 
insurance on the life of Albert, though she 
told him that he was at the state school for 
mental deficients, was a cripple and was 
paralyzed. Notwithstanding this informa- 
tion on the part of the agent, plaintiff in- 
sisted that he urged the writing of the 
insurance and that she signed the name of 
the boy to the application at the suggestion 
of the agent. On the other hand the agent 
insisted that a boy about the age, height and 
weight of the one specified in the application 
had been exhibited to him; that there was 
some reference by plaintiff to a school; but 
that he knew nothing about the school and 
considered it immaterial what school the boy 
was attending. 

“Tt is, of course, well established,” de- 
clared the court, “that one cannot take out 
a valid and enforcible policy of insurance 
for his own benefit on the life of a person 
in which he has no insurable interest.” Such 
a policy is void on the ground of public 
policy and is not rendered valid by a clause 
declaring it incontestable after a certain pe- 
riod of time. Hopelessly afflicted as the boy 
was, plaintiff could not have been interested 
in the continuance of his life. The affirma- 
tive charge requested by defendant should 
have been given. Judgment for plaintiff was 
reversed and the cause remanded.—Com- 
monwealth Life Insurance Company v. 
George. Alabama Supreme Court. January 
16, 1947. 12 CCH Lire Cases 254. 

Huey, Welch & Stone, Realty Building, Besse- 
mer, Alabama; Benners, Burr, Stokely & Mc- 
Kamy, 1038 Brown-Marx Building, Birmingham, 
Alabama, for Appellant. 


Ross, Ross & Ross, Bessemer, Alabama, for 
Appellee. 


INSURANCE DISCOVERED 
SIXTEEN YEARS AFTER DEATH 


(VIRGINIA) 


@ Mental incapacity prior to death 
Statute of limitations 





If an insured during his lifetime fails to 
inform the beneficiary of the existence and 
location of his insurance policy and thereby 
prevents timely proof of death, he takes the 
risk. On one of the insured’s policies, no 
premium was paid after February 13, 1926; 
on the other policy, no premium was paid 
after January 7, 1925. His death occurred 
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on December 20, 1928. Physically and men- 
tally incapacitated for more than five years 
before his death, the insured had not ad- 
vised any member of his family of the exist- 
ence of the policies. After his death his 
widow examined his papers, but found noth- 
ing to indicate that he had carried any in- 
surance on his life. It was not until fifteen 
years later, when she visited defendant com- 
pany to ascertain whether the insured had 
carried any life insurance, that the existence 
of the policies was brought to light. Plain- 
tiff claimed that since she exercised due dili- 
gence and acted promptly once the policies 
were discovered, the five-year statute of lim- 
itations was tolled. 


The court could not agree. Certainly there 
was no fraud or concealment, Although the 
policies were not discovered until over fif- 
teen years after the insured’s death, nobody 
was to blame. “ ‘Statutes of limitation find 
their justification in necessity and conven- 
ience rather than in logic. They represent 
expedients rather than principles. ... They 
are by definition arbitrary, and their opera- 
tion does not discriminate between the just 
and the unjust claim, or,the avoidable and 
unavoidable delay.’” Judgments for defend- 
ant were affirmed.— Page, Adm., etc. v. 
Shenandoah Life Insurance Company. Vir- 
ginia Supreme Court of Appeals. January 
13, 1947. 12 CCH Lure Cases 251. 


INSURED VANISHES 
DURING EXTENDED TERM PERIOD 


(MAINE) 


@ Seven years’ absence 
Defective pleadings 





After vanishing from his home on Novem- 
ber 27, 1938, the insured was not heard from 
or seen thereafter by any member of his 
family or his friends. Due and reasonable 
search proved unavailing. The premiums on 
his life insurance policy had been paid up to 
September 22, 1936. At the date of lapse the 
policy had sufficient value to purchase ex- 
tended term insurance until August 28, 1939. 
Seven years having elapsed since her hus- 
band had disappeared, plaintiff sued to re- 
cover the proceeds, relying on the seven 
years’ absence to establish a presumption of 
death. The insurer demurred to the declara- 
tion on the ground that plaintiff did not 
allege that due proof or notice of death had 


been given nor that the insured died prior 
to the date the temporary insurance expired, 


The vital fact that the insured died during 
the life of the policy was a fatal omission 
from the declaration. The presumption of 
death arising from the seven years’ absence 
was of no aid since it raised no presump- 
tion as to time of death. The other ground 
of the demurrer was equally good. The dec- 
laration stated that the policy was payable 
to plaintiff upon due proof or notice of death, 
but nowhere was it alleged that due proof or 
notice of death had been given. No facts 
were pleaded showing a waiver or excuse 
for noncompliance with the conditions prece- 
dent. Plaintiff’s exceptions to the order sus- 
taining the demurrer were overruled and 
the cause remanded for entry of judgment 
for the insurer—McKay v. New York Life 
Insurance Company. Maine Supreme Judi- 
cial Court, January 22, 1947, 12 CCH Lire 
Cases 300. 

Daniel F. Armstrong, Biddeford, Maine, for 
Plaintiff. 


Leon V. Walker, Verrill, Dana, Walker, Phil- 
brick & Whitehouse, Portland, Maine, for De- 
fendant. 


LOCAL LODGE WITHDRAWS 
FROM GRAND LODGE 


(PENNSYLVANIA) 


e Administration of death benefit fund 
“Clean hands” doctrine 





The Knights of Pythias operates on the 
lodge system, At the base of the organiza- 
tion are subordinate lodges under a state 
Grand Lodge, which in turn is subordinate 
to the Supreme Lodge. At a regular meet- 
ing of defendant local lodge held on March 
12, 1945, it was unanimously resolved to 
withdraw from the Grand Lodge. The 
Grand Lodge refused to receive back the 
charter and filed a bill in equity asking that 
the resolution be declared illegal and de- 
fendant be restrained from administering 
the sick and death benefit funds. Neither the 
Supreme Lodge nor the Grand Lodge pro- 
vided for the collection or payment of sick 
or death benefits. The subject was left 
entirely to the discretion of subordinate 
lodges. It was not alleged that the local 
lodge had committed any fault in the admin- 
istration of the fund. The constitutional 
provision that in case the lodge ceases to 
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exist, its funds shall revert to the Grand 
Lodge, was not applicable. The Grand 
Lodge failed to perform its obligations to 
defendant as a subordinate lodge with the 
result that the “clean hands” doctrine re- 
quired dismissal of the bill, Pennsylvania 
Supreme Court. January 6, 1947. 12 CCH 
Lire Cases 233. 

Israel K. Levy, 1505 Finance Building, Phila- 
delphia, Pennsylvania, for Appellant. 


William A, Gray, Walter Stein, 2100 Girard 
Trust Building, Philadelphia, Pennsylvania, for 
Appellee. 


OBSTACLES NOT CURED 
BY ANSWER 


(INDIANA) 


e “Furloughed employee” 
Group certificate 
Due proof of death 


An employee of the Carnegie-IIlinois Steel 
Corporation, the decedent was furloughed 
for military service. Nine months after his 


death, plaintiff-beneficiary brought suit to 
recover under a group certificate, alleging 
that sixty days prior to bringing suit she had 
furnished defendant with due proof of death 


of the insured. Defendant denied these 
allegations, asserting that it had no knowl- 
edge of the insured’s death until the filing 
of the complaint and that there was no 
reason for anticipating such a claim because 
the employer had removed his name from 
the list of insured empployees when he 
entered the Army, and no premiums for him 
were thereafter received by defendant. 
Under the issues formed by the complaint 
and answer, defendant contested not only 
the failure to plaintiff to submit due proof 
of death prior to commencing suit but also 
lack of coverage even if proof had been 
produced. At the conclusion of the evi- 
dence, the insurer was denied a peremptory 
instruction. The court instead gave an in- 
struction tendered by plaintiff to the effect 
that if the jury found that defendant had 
denied liability for a reason other than failure 
to file proofs of death, then defendant had 
waived the right to insist upon due proof 
of death. 


Inasmuch as there was no evidence of 
denial of liability prior to the filing of de- 
fendant’s answer, the instruction was wholly 
outside the issues. The answer raised every 


defense available under a general denial and 
did not rely exclusively on any one defense. 
There was no waiver either prior to or after 
commencement of the action, and a per- 
emptory instruction for defendant should 
have been given. Judgment for plaintiff was 
reversed with instructions to sustain defend- 
ant’s motion for a new trial.—The Equitable 
Life Insurance Society of the United States 
v. Kellemen. Indiana Supreme Court. No- 
vember 8, 1946. 12 CCH Lire Cases 298. 

Bomberger, Morthland & Royce, Hammond, 
Indiana; George A. Sammons, Kentland, In- 
diana, for Appellant. 

Fagan & Daugherty, George P. Rose, Gary, 


Indiana; J. Edward Barce, Kentland, Indiana, 
for Appellee. 


MEDICAL SERVICE CORPORATION 
BOUND AS INSURER 


(WASHINGTON) 


e@ Group medical aid plan 
Principal or agent 


Entering the building where she was em- 
ployed in early morning darkness, plaintiff 
wife fell down the elevator shaft. Under a 
contract between plaintiff wife’s employer 
and defendant medical service corporation 
for group medical and hospital service, the 
employer collected monthly premiums. In 
consideration of such payments, the service 
corporation represented that special con- 
tracts existed between it and certain hospi- 
pitals and doctors whereby the institutions 
agreed to receive and care for the employees. 
Plaintiffs sought recovery for money paid 
for nursing services during plaintiff wife’s 
stay in the hospital and for a declaratory 
judgment against the hospital absolving 
them from liability for services rendered. 
It was defendants’ contention that plaintiff 
wife could not prevail because of a finding 
by the medical director for the service cor- 
poration that she had been injured in the 
course of her employment, a coverage ex- 
pressly excluded. Ruling strictly against 
defendants, the court stated that plaintiff 
wife was an invitee entering the building at 
the time of her injury and was en route to 
the place where she was to change her street 
clothes to working clothes preparatory to 
commencing her employment. 

It was further urged by defendants that 
the service corporation could not be classed 
as an insurer inasmuch as it was only an 
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agent guaranteeing to bring together em- 
ployees and employers on the one hand and 
physicians and hospitals on the other. Con- 
cluded the court: “Whether we call the 
service corporation an insurer or merely a 
co-obligor, our conclusion is that it has 
assumed a contractual responsibility which 
it must respect. If special privileges or 
immunities are to be reserved to it which 
would exempt it from the plain obligations 
of its contract, the legislature should be 
importuned, not the courts.” Believing that 
the service corporation is a co-principal and 
performs the functions of an insurer, the 
court affirmed the judgment for plaintiffs. 
—McCarty et al. v. King County Medical 
Service Corporation et al. Washington Su- 
preme Court. December 17, 1946. 12 CCH 
Lire CAsEs 215. 

Riddell, Riddell & Hemphill, for Appellant, 
King County Medical Service Corporation. 


Nelson R. Anderson, for Appellant, Seattle 
General Hospital. 


Caughlan & Hatten, for Respondents. 


PAROL TRUST FOR CHILDREN 


(UTAH) 


©@ Mother designated beneficiary 
Conduct recognizing obligation 





Upset because his wife had been stepping 
out on him, the insured went to the Red 
Cross chapter office to ask the executive 


secretary for assistance and advice. He had 
already executed a change of beneficiary 
from his wife to his mother, and with the 
aid of the Red Cross worker, he made a 
similar change in his allotment. He told the 
executive secretary that he did not trust his 
wife to handle the insurance but wanted his 
children to have the benefit of the insurance, 
and that he felt his mother could take care 
of it for him. The idea was that his mother 
was to be trustee, although he did not use 
that word. The wife asked that the proceeds 
be impressed with a trust for the use and 
benefit of the children, who were designated 
as contingent beneficiaries in the insurance 
policy. 

Where a party seeks to establish a trust 
by parol, the evidence must be clear, con- 
unequivocal. The evidence 
must show clearly not merely an intention 


vincing and 


to create a trust but an act or declaration 
sufficient to demonstrate that such intention 
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was properly carried into effect. There was 
no doubt in the mind of the Red Cross 
worker, who had discussed with the insured 
his plans with his mother, that defendant 
was to use the insurance proceeds for the 
children. There was likewise sufficient com- 
petent evidence that defendant declared 
herself the trustee of the insurance fund 
after the death of the insured. She admitted 
that her attorney advised her to put the 
money in trust under the jurisdiction of 
the court for the benefit of the children. 
She had discussed the matter with a trust 
company. While such conduct may not be 
conclusive, it was evidence that she recog- 
nized that she was obligated as trustee. 
Judgment for the wife was affirmed.—Capps 
et al. v. Capps. Utah Supreme Court. Filed 
December 30, 1946. 12 CCH Lire Cases 
211. 

A. H. Hougaard, Felt Building, Salt Lake 
City, Utah, for Plaintiffs, Respondents. 


Willard Hanson, Stewart M. Hanson, Boston 
Building, Salt Lake City, Utah, for Defendant, 
Appellant. 


PAYMENT TO WIFE 
DOES NOT BAR ESTATE 


(ILLINOIS) 


@ Seven-year absence 
Cash surrender value paid to wife 
Death benefit sought by administra- 
trix 





For almost nine years after her husband 
disappeared, Bernice Zalewski continued to 
pay the premiums on his life insurance 
policies. At that time she turned in the 
policies for their cash surrender value, exe- 
cuting a form of “Receipt and Release,” 
which recited that in consideration of the 
payment to her by defendant of the amount 
specified therein she “released and dis- 
charged” the defendant “of and from all 
manner of claims and demands whatsoever, 
arising under or by reason of the policies.” 
The assistant manager explained to her that 
this was the amount of the cash value and 
that if she could at any time prove the death 
of her husband, she would be entitled to the 
remaining amount of the policies. After 
Bernice’s death the administratrix of the 
estate of the insured brought suit to recover 
the face value of the policies. Defendant 
maintained that it had the right to exercise 
its option to pay to the insured’s wife the 
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cash surrender value of the policies pursuant 
to the facility of payment clauses, and that 
the exercise of the opinion was a complete 
defense. 


Defendant’s own evidence clearly showed 
that when it paid the insured’s wife the cash 
surrender value of the policies, it did not 
even pretend to do so in the exercise of any 
option under the facility of payment clause, 
which contemplates payments made only by 
reason of the death of the insured. At the 
time defendant refused to acknowledge the 
beneficiary’s husband’s presumptive death 
and to allow her claim for the death benefit. 
The “Receipt and Release” did not consti- 
tute a bar to action because these instruments 
were never intended to be more than mere 
receipts for the cash surrender value of the 
policies. Furthermore, the wife had no 
right to the death benefit which she could 
release, the policies being payable to the 
administratrix. Judgment for the adminis- 
tratrix was affirmed.—Jendresak, Admx. v. 
Metropolitan Life Insurance Company. 
Illinois Appellate Court, First District. De- 
cember 31, 1946. Released January 22, 1947. 
12 CCH Lire Cases 280. 


RECIPROCAL RENUNCIATION 
OF RIGHTS 


(VIRGINIA) 


© Rival claimants 
Divorced wife v. Mninistratrix 





Certainly it could not be presumed that 
the insured contemplated supporting two 
wives, either in whole or in part. What, 
then, was the effect of the property settle- 
ment? The policies provided that if the 
right to change the beneficiary had been re- 
served and there was no written assign- 
ment on file, the insured could change the 
beneficiary by written request. The insured 
assigned his policies to a bank as collateral 
on a loan, reserving from the assignment the 
right to collect disability income and to 
change the beneficiary. Thereafter the in- 
sured was divorced from defendant, and a 
Property settlement was arranged whereby 
the insured paid defendant $4,500 and both 
parties relinquished all property rights re- 
sulting from the marriage. Neither party 
could remarry for six months; but when 
that time had elapsed, each of them, with 
amazing alacrity, proceeded to remarry. 
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About two days before his second marriage, 
the insured wrote the insurance company 
that he wished to execute a change of bene- 
ficiary from his first wife to his estate. On 
the second day of his new marriage, the 
insured suffered a fatal heart attack. The 
insurance company’s reply, received after the 
insured’s death, stated that since there was 
an assignment outstanding, it could not 
consider a request for a change of bene- 
ficiary. 

The court looked to the intent of the par- 
ties with reference to the property settle- 
ment. It was a fair conclusion that the 
parties must have contemplated their re- 
spective remarriages when the compromise 
settlement was reached. Certainly the in- 
sured did not expect to carry life insurance 
for the benefit of his divorced wife, and 
the $4,500 which he gave to her was not a 
gift, but paid and accepted as cancellation 
in full of every marital obligation. Defend- 
ant still had an interest of record, and it 
was to make the record straight that the 
letter to the insurer was written. Holding 
that the insured’s and defendant’s property 
rights had already been settled with a re- 
ciprocal renunciation, the court reversed the 
judgment for the divorced wife and re- 
manded the cause.—Vellines, Admx., etc. v. 
Ely. Virginia Supreme Court of Appeals. 
January 13, 1947. 12 CCH Lire Cases 247. 


RELEASE FAILS TO SPAN 
TEN-YEAR PERIOD 





(MISSOURI) 


@ Disability benefits 
Subsequent disability, same disease 
Consideration 


Having suffered a disability for periostitis 
of the right tibia, plaintiff made claim for 
and received disability benefits under his 
accident and sickness policy. After having 
paid for thirty-five weeks’ continuous dis- 
ability, defendant fell over five months 
behind in its payments to plaintiff. An 
agent called upon plaintiff to ask him to 
sign a special agreement under which, in 
return for the sum of $750, representing the 
remaining thirty weeks’ liability under the 
policy, plaintiff would forego any future 
claim for any disability arising from or 
caused by periostitis or impairment of the 
right leg. Plaintiff signed the agreement. 


UUPETETTEOENT OEE ENT 


PAGE 169 





UOUUUNUNERUUEESUUTEOUTONERU OL ULANOEGEEUUUOONONeEEEUEODAATAGANGEU UH GeveeEED MUAH TNeka UU tennana nave aaeenucenoppUUnUcatanneeneeepU Uo AoennespeUUanannnnegggUcoUOAAAsdsnaneeoTooonsgsanegggonoenooannesveeeencvossusveregnenccsadnetnovisaiuiiiuiuiiiyyy 


It was not until ten years later that 
plaintiff became afflicted with osteomyelitis 
of the right leg, which required hospitaliza- 
tion and nursing and caused the disability 
sued for. Did the payment ten years 
earlier and the agreement carry a considera- 
tion which operated to deprive plaintiff of 
a right to recover benefits from a disability 
occurring almost ten years later? The court 
thought not. The disabilities of the two 
sicknesses were different although caused 
by the same disease. Moreover, the pre- 
miums collected after the earlier disability 
remained the same. No reduction was made 
because the policy was no longer to cover 
disability from periostitis or impairment of 
the right leg. There was, therefore, no 
consideration for the release. The trial 
court erred in directing a verdict for the 
insurer. Judgment for defendant was re- 
versed and the cause remanded for a new 
trial—Oonk v. Monarch Accident Insurance 
Company. St. Louis Court of Appeals, 
Missouri. January 21, 1947. 12 CCH Lire 
Cases 292. 

Paul J. Kaveny, Richard M. Stout, 705 Olive 


Street, St. Louis, Missouri, for Plaintiff, Ap- 
pellant. 


Jones, Hocker, Gladney & Grand, Benjamin 
Roth, Lon Hocker, Jr., 407 N. Eighth Street, 
St. Louis 1, Missouri, for Defendant, Respond- 
ent. 


SHIFT IN POSITION 
OF VETERANS’ ADMINISTRATION 


(ILLINOIS) 


@ War risk insurance 
Date of total and permanent dis- 
ability 
Conclusiveness of original determi- 
nation 





No premiums were paid on the insured’s 
war risk policy after May 31, 1919, the date 
of his discharge. On January 14, 1932, the 
Veterans’ Bureau rated him totally and per- 
manently disabled as of January 28, 1928. 
By virtue of unpaid compensation the policy 
did not lapse but was kept alive or revived 
under the provisions of Section 305 of the 
World War Veterans’ Act, as amended. 
Plaintiffs, the administrators of his estate, 
claimed that his rights to the insurance 
became fixed as of that date. Defendant 
denied that the decedent became totally and 


permanently disabled on January 28, 1928, 
or at any time while he was entitled to 
uncollected compensation, which otherwise 
would revive any or all other insurance 
under section 305. Defendant further as- 
serted that on April 20, 1939, the Veterans’ 
Administration found that decedent became 
totally and permanently disabled on August 
8, 1927, rather than on January 28, 1928. 
Plaintiffs’ motion for summary judgment 
was denied in the trial court. 


By shifting its position on April 20, 1939, 
some seven years after its original decision 
as to the time of total and permanent dis- 
ability and more than ten years after the 
insured’s death, the Veterans’ Administra- 
tion repudiated its previous decision. The 
court could discern nothing to indicate that 
the Veterans’ Administration possessed 
more or better information than when it 
made its original decisions. “It is, however, 
highly significant,” said the court, “and if 
a mere coincidence a remarkable one, that 
the Veterans’ Administration in 1939 deter- 
mined the exact date on which the veteran 
had compensation due him. The uncanny 
ability thus displayed raises a_ strong 
suspicion that August 8, 1927 was fixed for 
the purpose of defending a law suit.” Hold- 
ing that the government should be bound 
by the original decision of the Veterans’ Ad- 
ministration, the court reversed the judg- 
ment for defendant and remanded the cause 
for determination of the rights of the parties 
as of January 28, 1928—American National 
Bank and Trust Company of Chicago, Adm., 
et al. v. United States. United States Cir- 
cuit Court of Appeals, Seventh Circuit. 
January 29, 1947, 12 CCH Lire Cases 285. 

Stephen A. Cross, 10 La Salle Street, for 
Plainitffs, Appellants. 


J. Albert Woll, U. S. Attorney; William M. 
Lytle, Thomas Walsh, J. P. Sonnett, Searcy L. 
Johnson, D. Nance Swann, for Defendant, Ap- 
pellee. 


SOLDIER KILLED 
WHEN TANK OVERTURNS 


(WASHINGTON) 
e “Death resulting from engaging in 
military service in time of war” 
Exclusion clause construed 





Ten tanks were rolling down the high- 
way some thirty-five miles from the post. 
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The insured, a corporal in the United States 
Army, was in the turret of one of the tanks, 
supervising its operation. To avoid an ap- 
proaching school bus the tank was driven off 
the cartway. The berm was soft and gave 
way under the tank, which overturned and 
slid down the embankment. The insured 
was killed instantly. Under his policy no 
accidental death benefit was payable if death 
resulted from engagement in military or 
naval service in time of war. Plaintiff con- 
tended that the exclusion clause referred 
only to combatant service. 


A perusal of authorities disclosed a una- 
nimity in decisions in the so-called status 
type of clauses excluding the payment of 
benefits on the death of the insured while 
serving in any branch of the Army or Navy. 
The divergence of view among courts oc- 
curs in construing clauses intended to re- 
lieve the insurer from liability, not generally 
because of status, but while the insured is 
“engaged” in the military service, or for 
death “resulting” from such service. It 
appeared to the court that the result in cer- 
tain cases suggested that the court created 
the doubt by a species of argument and 
then, having found the doubt, resolved it in 
favor of the insured. “One is much more 
liable to injury and death by accidental 
means from military training and other 
service in time of war than from like service 
at other times, The insured was en- 
gaged in military service while in command 
of the tank, driven in convoy, even though 
it was on a routine training maneuver. 
Death resulting from military service in 
time of war comprehends death in actual 
combat, but is not so restricted as to exclude 
death under other circumstances, if actually 
resulting from military service, in time of 
war.” Judgment for defendant was af- 
firmed.—Selenack, Adm. v. the Prudential 
Insurance Company of America. Pennsyl- 
vania Superior Court. January 17, 1947, 
12 CCH Lire Cases 259, 

Frederick L. Raker, Ralph S. Croskey, 


Croskey & Edwards, 1706 Morris Building, 
Philadelphia, Pennsylvania, for Appellant. 


Kendall H. Shoyer, Shoyer, Rosenberger, 
Highley & Burns, 1010 Packard Building, Phila- 
delphia, Pennsylvania, for Appellee. 


TRUCK DOOR STRIKES 
INSURED IN EYE 


(ALABAMA) 





@ Truck motionless on highway 
“Which is being propelled by gaso- 
line” 
Descriptive term v. mobility 


A broken fan belt brought plaintiff to a 
halt at the side of the highway. While he 
was making the necessary repairs, the door 
of the cab of the truck, blown by a sudden 
gust of wind, struck him in the eye. At the 
time of his injury, the truck was motionless. 
Plaintiff was insured under an accident 
policy providing coverage “If the insured 
shall be struck by actually coming in 
physical contact with the vehicle itself and 
not by some object struck and propelled 
against the person by said vehicle, which is 
propelled by gasoline, while the in- 
sured is walking or standing on a public 
highway.” The controlling question re- 
volved around the correct construction of 
the clause “which is being propelled by 
gasoline.” Plaintiff argued that the term 
was descriptive only of the kind of vehicle 
used, whereas defendant insisted that it 
related to the mobility of the vehicle. 


Construed the court: “It is true that a 
‘which’ clause is usually used to describe, 
modify or limit the preceding subject, and 
is not used to indicate the time of the event, 
but we are called upon to construe the 
meaning of the whole clause. What 
are the reasonable and accepted meanings 
of expressions such as: The ship which is 
being propelled by wind sails, the boat 
which is being propelled by a gasoline 
engine, and the automobile which is 
being propelled by gasoline. The impres- 
sion would inevitably follow that the de- 
scribed conveyances are in motion—are 
moving—at the time to which reference is 
made and that their mobility is the result- 
ant of the indicated force or power.” Judg- 
ment for the insurer was affirmed.—Lingo 
v. Gulf Life Insurance Company. Alabama 
Court of Appeals. August 1, 1946. 12 CCH 
Lire CAsEs 289. 

Archie L. Grubb, Eufaula, 
Plaintiff. 


A. M. McDowell, Eufaula, Alabama, for De- 
fendant. 


Alabama, for 
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WAR TERMINATED, 
EXCLUSION CLAUSE CONSTRUED 


(UTAR) 
e Limitation of liability 
“Military service, any country en- 
gaged in war” 
Cessation of hostilities 


Wounded on Okinawa, a chaplain was 
recuperating at an Army camp on the 
Island of Oahua. Having been given a 
five-day pass, he flew by Army transport 
to the Island of Hawaii. 
he was on his own. 


During his leave 
The Army provided 
no quarters or food on the island except at 
arest camp. On arrival, the chaplain went 
to the Army Special Services Office at Hilo 
and signed up for a three-day tour. The 
tour was conducted by the Army or under 
its jurisdiction, but the busses were driven 
by civilians. The party proceeded to an 
area known as Akaka Falls. The chaplain, 
on the left side of the falls looking over, 
suddenly moved back from the edge and 
jumped the creek. As he stepped on the 
opposite bank, he slipped, the momentum 
of the fall throwing his feet toward the 
edge of the falls. He grasped for grass, 
which failed to hold, and his body was re- 
covered in the pool of water at the bottom 


Under the policy in question, liability was 
limited if death of the insured occurred 
(1) outside the home areas while the in- 
sured was in the military or naval forces of 
any country engaged in war, or (2) within 
two years from the date of issue of the 
policy as a result of war, provided the cause 
of death occurred while the insured was 
outside the home areas. The chaplain’s 
death occurred on September 25, 1945. Ger- 
many had surrendered in May, 1945, and 
Japan had surrendered on September 2, 
1945. The fact that there had been no 
proclamation made, nor any act, resolution 
or declaration passed or adopted, terminat- 
ing the state of war could not defeat the 
beneficiary’s right to recovery. Judgment 
was entered for plaintiff—Durham v, New 
York Life Insurance Company. United 
States District Court, District of Utah, Cen- 
tral Division. January 2, 1947. 12 CCH 
Lire Cases 295 


nnn 


Elias Hansen, Continental National Bank 
Building, Salt Lake City, Utah, Cline, Wilson 
& Cline, Milford, Utah, for Plaintiff. 


Critchlow & Critchlow, Continental National 
Bank Building, Salt Lake City, Utah,°for De. 
fendant. 


WEEK-END LEAVE FATALITY 


(ALABAMA) 
e “Engaging in military service in time 
of war” 
Status v. causation 





While on week-end leave from his Army 
post, proceeding in a private automobile to 
visit his wife in a nearby town, the insured 
sustained fatal injuries in an automobile 
accident. Under his insurance policy the 
provisions for double indemnity benefits 
ceased to be in force if the insured engaged 
in military or naval service in time of war 
The insurance company contended that the 
insured’s mere status by enrollment as a 
member of a military organization in time 
of war would render ineffective the double 
indemnity benefit provision of the policy 
and bar recovery. On the other hand, 
plaintiff sought to interpret the clause to 
mean that reduction of liability was not 
contemplated because of the mere status of 


the insured as a soldier on active duty in 
time of war, but was conditioned upon his 
death’s resulting from his participation in 
some military activity. 


Did the parties intend status or causation 
to govern liability? A majority of the court 
was of the opinion that the provision for 
double indemnity had ceased to be in force 
prior to the insured’s death because subse- 
quent to the issuance of the policy he had 
engaged in military service in time of war. 
A dissent registered a vote for causation, 
stressing the belief that the word “engaged” 
denotes action —Commonwealth Life Insur- 
ance Compony v. Merchants National Bank 
of Mobile, Trustee. Alabama Supreme 
Court. January 23, 1947. 12 CCH Lire 
Cases 302. 


McCorvey, Turner & Rogers, 907 Merchants 
National Bank Building, Mobile, Alabama, for 
Petitioner. 


Vickers, Leigh & Thornton, 812 Merchants 


National Bank Building, Mobile, Alabama, for 
Appellee. 
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1 Bank WHOSE INTENT CONTROLS? they partook of her volition or intent. The 
Wilson ‘<i aia stpeieliegtinichelacanateiieaead eacaniiabiainine insurer argued that the policy excluded lia- 
2 (DELAWARE) bility where the death was occasioned by 
oe e Insured stabbed by husband an intentional and voluntary act on the part 
Intentional, voluntary act of the husband. 
“Accidental means” construed Construed the court: “It seems to me 
If a husband stabs his wife, or vice versa, that the language may, with at least equal 
justification, be interpreted as referring to 
the insured’s own intent and volition and 
not to the intent or volition of other persons 
which he cannot control and which he can- 
not be expected to foresee.” The insurer’s 
demurrer was overruled.—Fulnettle v. North 
American Mutual Insurance Company. 


pia Delaware Superior Court. December 30, 
There was no doubt at all that the husband 1946. 12 CCH Lure Cases 231 


wanted to eliminate his “ball and chain,” 
but there was no suggestion that his acts 
could be considered usual or probable con- 





is it to be assumed that she brought it upon 
herself and should reasonably foresee her 
in time destiny? This knotty problem gained the 
court’s attention in a case involving a policy 
insuring against bodily injury caused 
through “external, violent, unintentional, in- 


» Army voluntary and purely accidental means.” 
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° aa Will Guertin Bill Pass in New York this Time? 

oubile 

policy It has been reported from Albany, New York, that a bill, substantially the 
hand, same as the one that was introduced and failed of passing last year, and in sub- 
1use to stance the Guertin Bill, has once again been introduced in the Legislature. It is 
48 not felt that it will pass this time, for, with the time that has intervened, the legisla- 
atus of tors have been enabled to study and ascertain for themselves the truth or falsity 
Seow te of the claims made by its opponents last year. A minor variation from the 
: original Guertin Bill lies in what deviation from the declared surrender and 
non-forfeiture benefits is necessary in order to require an approval by the Super- 
intendent. 


William H. Foulk, Herbert L. Cobin, Wil- 
mington, Delaware, for Plaintiff. 


® Ago i Stewart Lynch, Lynch & Herrmann, Wil- 
sequences of any acts of his wife or that mington, Delaware, for Defendant. 
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Recently one of the larger life insurance companies announced that they were 
extending the double indemnity clause for death by accidental means on new 
and outstanding policies to all aircraft passengers whether or not they were on 
he had the regularly scheduled flight of a commercial airline. This was done because it 
of war. was felt that there was considerable private and chartered flying being done; the 
isation, ability of the men doing the flying was of a high standard; the conditions of 
gaged” maintenance and repair were excellent. 
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Investments Permitted in Leaseholds 


In authorizing the Metropolitan Life to acquire the lease and utilize the site 
of the Vanderbilt Mansion at 5lst Street and 5th Avenue, New York for an 
.rchants office building, Attorney General Goldstein, answered a question that had been 
ma, for in the mind of the insurance fraternity for some time—ever since the enactment 
of the 1946 amendment to the Insurance Law, outlawing the old prohibition 
against such activities. This opinion opens the way for the first time to insurance 
companies to build on leased properties for purposes of investment. 
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IN THE CURRENT PARADE OF oF WSATT nn 


Ankle Snaps on Ice Ridges (Pa.) 

Cafe Stabbing (Neb.) 

Carbonated Water Bottle Pops (Mo.) 

Carpet Hole Trips Theatre Patron 
(Kk. I.) 

Cattle Frightened by Night Walkers 
(Mo.) 

Cement Bags Topple Buiding (Ky.) 

Death Under Anesthetic During Eye 
Operation (Wash.) 

Dentist Fractures Patient’s Jaw (Pa.) 

Glass Falls on Patron’s Head (Ill.) 

Hearing Aid Burns Purchaser (Tenn.) 

Her Own Frolic (Ore.) 

Painter’s Torch Sparks Hotel Fire 
(N. Y.) 

Perilous Hot Water Heater (La.) 

Pipe Rolls on Tag-Liner (Cal.) 

Ramp Collapses Under Tenant (Md.) 

Rescuer “Axed” in Family Fight 
(N. C.) 182 


Retriever Tumbles Through Glass- 
Bottomed Shaft (Md.) 182 


Page 
Shellac Can Explodes (Cal.) 183 
Skylight Fall (Ohio) 183 
Spinning Coal-Hole Cover Spills Pe- 
destrian (Mass.) 184 
Stopcock Causes Explosion (N. Y.).. 184 
Street Elevator Door Trips Pedestrian 
(Tex.) 184 
Swerving of Train Throws Passenger 
from Baggage Car (Ark.) 185 
Tardy Commuter Fails To Board Mov- 
ing Train (Pa.) 186 
Toppled Advertising Sign Obstructs 
Sidewalk (Ark.) 186 
Tryparsamide Injection Blinds Patient 
(D. C.) 187 
2043 Gallons Lost Milk (Okla.) 187 
Upper Story of Building Demolished 
by Fire (Mich.) 188 
Volunteer Traffic Director Run Down 
by Street Car (Pa.) 188 
Where Was Benchley? (Tex.) 189 
Window Guard Belongs to Tenant 
(Ohio) 189 
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ANKLE SNAPS ON ICE RIDGES 


(PENNSYLVANIA) 


@ Pedestrian injured 
Owner’s duty to clean sidewalk 





It was treacherous under foot for plaintiff, 
who was taking her usual route to work. 
The sidewalks in general were slippery, but 


had been cleaned except in front of defend- 
ants’ property, which was covered with 
ridges and rough ice. Proceeding about ten 
feet on the ridges and rough ice, plaintiff 
heard “an awful snap,” and broke her ankle. 
There was no absolute duty upon defendants 
to keep their sidewalk free from snow and 
ice at all times, but there was a duty to 
act within reasonable time to remove it if 
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the sidewalk was in a dangerous condition. 
The evidence showed that defendants had 
not cleaned their sidewalk “at any time dur- 
ing the winter.” 

Contributory negligence will be judicially 
declared only where fair and reasonable 
minds could not disagree as to its existence. 
The verdict in plaintiff’s favor was a finding 
that defendants were negligent and that she 
was free from contributory negligence. It 
was for the jury to decide whether it was 
evidential of prudent thought and action 
for plaintiff to pass over this particular walk 
on this particular morning. Since the entire 
area was generally slippery plaintiff could 
not have avoided some risk in going to her 
place of work. Whether she was negligent 
in selecting the route, was a question of 
fact. At seven-thirty in the morning it was 
possible that the obstructions might be 
barely discernible. Judgment for plaintiff 
was affirmed.— Bowser et ux. v. Kuhn et ux. 
Pennsylvania Superior Court, Philadelphia 
District. December 11, 1946. 14 CCH NeEc- 
LIGENCE CASEs 234. 

Glenn A. Troutman, 1000 Packard Building, 
Philadelphia, Pennsylvania, for Appellants. 


Brenner & Brenner, Samuel B. Brenner, 510 
Bulletin Building, Philadelphia, Pennsylvania, 
for Appellees. 


CAFE STABBING 


(NEBRASKA) 


e Patron pushed into path of quarrelers 
Proprietor’s duty 





All was peace and quiet when plaintiff, 
with two companions, entered defendant’s 
restaurant about midnight or one o’clock in 
the morning. Just as they arrived at an 
empty booth, two other patrons nearby sud- 
denly jumped up and began fighting, one 
cutting at the other with a knife while the 
other attempted to draw his knife. One of 
plaintiff's companions leaped over a counter, 
and the other scrambled under a booth. But 
just as plaintiff started a flying leap over the 
counter, someone pulled or pushed him 
sprawling between the fighting patrons and 
into the path of a knife, with which he was 
stabbed under the shoulder blade. The 
Testaurant Owner was not present at the 
time of the mishap. Seeking recovery for 
his injuries, plaintiff alleged that the owner 
was negligent because he failed to protect 
plaintiff at the time the fight was in progress. 


A proprietor is not an insurer of a patron 
against personal injuries inflicted by other 
persons who are in no manner connected 
with the business, but is liable therefor only 
when he is negligent. There was no evi- 
dence that fights or disorderly conduct had 
previously occurred in defendant’s restaurant 
nor that defendant had any-notice that the 
patrons who were fighting had quarrelsome, 
violent or disorderly propensities. It was 
apparent that both the altercation and injury 
to plaintiff happened suddenly and unex- 
pectedly and by the exercise of reasonable 
care could not have been discovered or pre- 
vented by defendant. Judgment of dismissal 
was affirmed.—Hughes v. Coniglio. Nebraska 
Supreme Court. December 20, 1946. 14 
CCH NEGLIGENCE CASEs 256. 

W. B. Bryant, Omaha, Nebraska, for Plain- 
tiff, Appellant. 


Wear, Boland & Nye, Omaha, Nebraska, for 
Defendant, Appellee. 


CARBONATED WATER BOTTLE 
POPS 


(MISSOURI) 


@ Vendee injured 
Res ipsa loquitur 





A month after plaintiff purchased a bottle 
of carbonated water at a self-service grocery, 
she removed it from her storage cabinet and 
placed it on top of the cabinet for about 
four hours. She then picked up the bottle 
with her right hand and started toward the 
refrigerator. The bottle exploded with a 
loud noise, the glass cutting both hands and 
some of her fingers. Plaintiff tried her case 
against the bottler under the res ipsa loquitur 
doctrine. The evidence disclosed that the 
beverage was shipped by the bottler to a 
wholesaler, who in turn delivered it to the 
food market. Plaintiff sought to show by 
circumstantial evidence that the bottle was 
in good condition at the time of its delivery 
to the grocery, thus implying that the bottle 
was properly handled from the time it left 
defendant’s possession until it reached the 
possession of the grocer, and that the cause 
of the explosion was an overcharge of gas. 
In order to show that the bottle was prop- 
erly handled, plaintiff introduced the grocer’s 
deposition, wherein he testified that each 
bottle was inspected and that they were not 
tampered with by himself or any employee. 
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The court thought that unquestionably 
the grocer should not have been permitted 
to testify that the bottles were not tampered 
with while in his store. The witness was 
indulging in mere speculation. Plaintiff's 
testimony fell far short of showing that the 
bottle was properly handled by all persons 
through whose hands it passed from the 
time it left defendant’s possession until it 
reached her hands, and she failed to prove 
facts bringing herself within the res ipsa 
loquitur doctrine. Judgment for plaintiff was 
reversed and the cause remanded.—Kees v. 
Canada Dry Ginger Ale, Inc. Kansas City 
Court of Appeals, Missouri. January 13, 
1947. 14 CCH NEGLIGENCE CAses 280. 

Henry M. Shughart, Harry P. Thompson, Jr., 
Kansas City, Missouri, for Appellant. 


Calvin & Kimbrell, Kansas City, Missouri, for 
Respondent. 


CARPET HOLE 
TRIPS THEATRE PATRON 


(RHODE ISLAND) 
e Addition of counts in declaration 
Sufficiency of lighting 
Statute of limitations 





Catching her foot in a torn place in the 
carpet in defendant’s theatre, plaintiff patron 
fell down the stairway and was injured. In 
earlier actions by the patron and her hus- 
band, which were disposed of by judgments 
of nonsuit, the declarations contained two 
counts. The first set forth that the breach 
of defendant’s duty was its negligence in 
maintaining the carpeting on the stairway, 
causing plaintiff wife to catch her foot in 
a torn place and fall. The second count 
alleged that the breach of defendant’s duty 
was the same negligent act whereby plaintiff 
wife stepped on the torn place in the carpet- 
ing, the frayed portions of which caused 
her to slip and fall. Later actions contained 
two additional counts, one, that plaintiff 
wife fell because of defendant’s negligence 
in failing to light the stairway sufficiently; 
the other, that defendant’s failure to light 
the stairway properly was the negligent act 
which caused plaintiff wife to fall. The lower 
court granted defendant’s motion to strike 
these counts on the ground that each of the 
counts set forth a new and distinct cause 
of action, which was barred by the statute 
of limitations. 


Ruled the court: “ ‘As long as the plaintiff 
adheres to the injury originally declared 
upon, an alteration of the modes in which 
the defendant has caused the injury is not 
an introduction of a new cause of action,’ 
In substance, the counts of plaintiffs’ decla- 
rations rely on the same primary duty of 
defendant toward plaintiffs and the breach 
thereof by alleging other acts of negligence 
as the cause of the single wrong and injury 
originally declared upon.” The record of the 
lower court granting the motion to strike 
the additional counts was ordered quashed, 
—Margaret O’Brien v. M. & P. Theatres 
Corporation; William O’Brien v. 
Rhode Island Supreme Court. January 6, 
1947. 14 CCH NEGLIGENCE CAsEs 259, 

Crowe & Hetherington, Henry E. Crowe, 


Thomas Hetherington, Pawtucket, Rhode Island, 
for Plaintiffs. 


Henshaw, Lindemuth & Siegl, Daniel S. T. 


Hinman, Providence, Rhode Island, for De- 
fendant. 


Same. 


CATTLE FRIGHTENED 
BY NIGHT WALKERS 


(MISSOURI) 
@ Oil company’s liability 
Employees walking pipe line 
Stampede resulting 





The night was clear, and the moon was 
shining brightly. One could see a distance 
of four or five blocks with ease. Through 
the window plaintiff's grandson observed a 
truck pass the farm house and stop. Upon 
investigation from the back porch, he saw 
a man walking along the pipe line and an- 
other man climbing the stile built by defend- 
ant oil company to protect the fence and 
facilitate climbing over it to its pipe line 
traversing plaintiff’s land. The two men 
returned to their truck and drove off, but 
meantime the cattle had become disturbed, 
had stampeded, and were milling around. 
A few minutes later plaintiff, who had been 
out for the evening, returned home. En 
route home he had met a vehicle about one- 
half mile from the farm. He had seen in 
that vicinity previously similar vehicles 
known as pipe-line vehicles. The grandson 
also testified that on other occasions he had 
seen trucks that looked “exactly like this 
one” which defendant’s pipe line men used 
to haul their equipment, and that the men 
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seemed to be walking the pipe line as he 
had seen them do on other occasions. 
Plaintiff contended that the trial court erred 
in sustaining defendant’s motion for a di- 
rected verdict for the reason that plaintiff 
made out a case tending to show that de- 
fendant’s men caused the livestock to be 
frightened and stampede, resulting in damage 
to them. 


Defendant insisted that plaintiff failed to 
prove four points essential to make out a 
case: (1) that the men seen by the grand- 
son were employees of defendant; (2) that 
they entered the feed lot; (3) that they were 
inspecting the pipe line; and (4) that they 
caused the cattle to stampede. The court 
thought that all four elements were proved 
without building an inference on an infer- 
ence. Although the evidence was circum- 
stantial, where the circumstances are such 
that the jury can reasonably draw inferences 
therefrom in favor of the party producing 
the testimony, the matter becomes a jury 
question. Judgment for defendant was re- 
versed and the cause remanded.—Wise v. 
Standard Oil Company of Indiana. Kansas 
City Court of Appeals, Missouri. January 
13,1947. 14 CCH NEGLIGENCE CASEs 286. 

L. F. Randolph, Maurice Pope; Boyd, Elliott 
& King, St. Joseph, Missouri, for Appellant. 


Conkling & Sprague, St. Joseph, Missouri, for 


Respondent. 


CEMENT BAGS TOPPLE BUILDING 


(KENTUCKY) 


@ Store built on sloping ground 
Cement deposited on porch 
Deliveryman’s instructions 





Fifty bags of cement, weighing 4,700 pounds, 
had been deposited by defendant’s driver on 
the Dean porch. Some time during the day 
the weight caused the building to collapse, 
and Dean’s stock of groceries and house- 
hold goods went down with it. The build- 
ing, none too securely erected, had been 
constructed on sloping ground, and to keep 
the rear of it level, it had been placed on 
nine-foot pillars. Day, who rented the 
building to Dean, had ordered the cement 
through an employee of defendant in the 
Presence of another employee and _ his 
brother. These three men all testified that 
the cement was to be delivered and placed 


under the store porch. According to the 
driver, he took the bill to Mrs. Day, who 
paid him and instructed him to unload the 
cement on Dean’s porch. However, she 
testified that she told him she would go with 
him and show him where to unload it and 
that she had not instructed him to unload 
it there. 


If the driver unloaded the cement on 
plaintiff’s porch under the direction of Mrs. 
Day, who was acting as agent for her hus- 
band in receiving it, then defendant was 
not liable. Since the evidence on this point 
was conflicting, the court should have sub- 
mitted this question to the jury, and erred 
in refusing to give an appropriate instruc- 
tion thereon offered by defendant. An in- 
struction informing the jury to award plaintiff 
damages that would reasonably compensate 
him for the damage to his stock and goods, 
not to exceed the amount claimed in the 
petition, was also erroneous. The proper 
measure of damages is the difference in the 
fair market value of the property immedi- 
ately preceding and succeeding the injury. 
Judgment for plaintiff was reversed.—Pope- 
Cawood Lumber & Supply Company v. 
Dean et al. Kentucky Court of Appeals. 
December 13, 1946. 14 CCH NEGLIGENCE 
Cases 207. 

A. Joe Asher, Frankfort, Kentucky; G. E. 
Reams, Harlan, Kentucky, for Appellant. 


E. L. Morgan, Ray Sheehan, Daniel Boone 
Smith, Harlan, Kentucky, for Appellees. 


DEATH UNDER ANESTHETIC 
DURING EYE OPERATION 


(WASHINGTON) 


e@ Ether allergy 
Physician’s malpractice 





The operation to correct the crossed con- 
dition of the left eye of plaintiffs’ nine-year- 
old child commenced at ten forty-five in 
the morning. All went well until approxi- 
mately twelve ten in the afternoon, when 
both the surgeon and the nurse noticed that 
the child had taken on a bluish discolora- 
tion, indicating a stoppage of breathing. 
Defendant immediately stopped the opera- 
tion and passed to the other side of the 
drape to look at the child. This was the 
first and only sign that anything abnormal 
was occurring. Efforts to resuscitate her 
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were in vain. The autopsy revealed that 
death was caused by an allergy of the 
thymus gland to ether. According to the 
evidence, there is no known test to ascer- 
tain such an allergy prior to the time that 
ether is administered. Plaintiffs’ complaint 
alleged breach of defendant’s agreement to 
correct the child’s eyesight without danger 
to her life, and further alleged negligence. 


ar 


Thought the court: “The gravamen of 
plaintiffs’ action is the alleged negligence of 
defendant in performing the operation rather 
than his breach of the alleged contract.” 
The only evidence of negligence was plain- 
tiff wife’s testimony to the effect that when 
she accused defendant of being careless in 
not giving the child a proper examination 
before the operation, defendant replied, 
“You are right, Mrs. Yeager.” It was not 
shown that there was any negligence which 
was the proximate cause of the unfortunate 
death. Indeed, the evidence affirmatively 
disclosed that death resulted from an 
independent cause, an allergy which was 
unforeseeable. Judgment of nonsuit was 
affrmed.—Yeager et al. v. Dunnavan. Wash- 
ington Supreme Court, Department Two. 
November 29, 1946. 14 CCH NEGLIGENCE 
CAsEs 231. 

Olive Scott Johnson, Everal Carson, for Ap- 
pellants. 


McMullen & Snyder; Senn, Recken & Recken, 
for Respondents. 


DENTIST FRACTURES 
PATIENT'S JAW 





(PENNSYLVANIA) 


e Withdrawal of counsel without leave 
of court 
Right to continuance 


Plaintiff instituted a suit against a den- 
tist, alleging that he had been negligent in 
extracting a tooth, that in doing so he had 
fractured her jaw, and that he then negli- 
gently failed to diagnose and treat the in- 
jury to her jaw. As a result of his failure 
to use professional skill in extracting the 
tooth and in rendering subsequent treat- 
ment, the injured jaw became infected, and 
plaintiff sustained a permanent deformity 
to the right side of her face and mouth. 
Plaintiff retained one Blewett as counsel. 


After the case had been listed for several 
terms, plaintiff's brother-in-law consulted 
another attorney. When this fact became 
known to Blewett, he suggested that plain- 
tiff turn over the case to another attorney, 
He also sent to plaintiff all the papers in 
the case. Since plaintiff was unable to re- 
tain another attorney, Blewett consented to 
represent her, and when the case was called 
for trial, sought and was granted a con- 
tinuance. Later Blewett wrote to plaintiff 
that since she had not returned the papers 
from his file, he assumed that she had re- 
tained other counsel, and that he considered 
himself, therefore, no longer in the case. 
Plaintiff requested her father to engage 
another attorney, but the father, who was 
seventy-six years old and was ill, failed 
to do so. A few days before the time called 
for trial, plaintiff retained one Krencewicz 
as counsel. His request for a continuance, 
on the ground that he had insufficient time 
to prepare the case properly was denied. 
Thereupon defendant’s counsel’s motion for 
a nonsuit was granted. 


Said the upper court: “The request for 
one day’s continuance was certainly a mod- 
est one in view of the importance of this 
case.” A charge of malpractice is difficult 
to sustain, and under the circumstances 
thirty-two days time was scarcely sufficient 
for plaintiff to secure competent counsel 
who would have sufficient time from other 
engagements to acquaint himself with the 
case and secure essential witnesses. More- 
over, the fact that plaintiff resided in an- 
other state placed her at a disadvantage in 
securing counsel after her own had with- 
drawn. Finally, the fact that Blewitt with- 
drew without leave of court was an 
irregularity which the lower court should 
have considered in passing on the motions 
for continuance. The continuance should 
have been granted. Judgment refusing to 
take off the nonsuit was reversed.—Bier- 
stein v. Whitman. Pennsylvania Supreme 
Court, Eastern District. January 6, 1947. 
14 CCH NEGLIGENCE Cases 271. 

W. J. Krencewicz, Strand Theatre Building. 
Shenandoah, Pennsylvania; Robert Grey Bush- 


long, 24 North Sixth Street, Reading, Pennsyl- 
vania, for Appellant. 

Arthur H. Hull, 208 Walnut Street, Harris- 
burg, Pennsylvania; E. M. Biddle, Jr., 8 West 
High Street, Carlisle, Pennsylvania, for Appellee. 
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GLASS FALLS ON PATRON'S HEAD 


(ILLINOIS) 
e Light fixtures under repair 
Independent contractor’s liability 
Storekeeper’s liability 


There was a resounding crash as a sec- 
tion of glass from the fluorescent light fix- 
ture directly above plaintiff fell and hit her 
on the head, fracturing her skull. Plaintiff, 
a patron in an Andes candy store, was 
standing under the fixture while a clerk 
waited on her. An employee of an electric 
company had been repairing the light fix- 
tures in the store on the day of the accident. 
No warning had been given plaintiff as to 
the danger of standing under the fixture. 
A crack in the glass appeared to be an old 
one, as evidenced by an accumulation of 
dirt and dust. Defendant Andes denied that 
it was liable for the injuries to plaintiff on 
the ground that the workman was an in- 
dependent contractor; that it did not direct 
or control the manner in which he did the 
work; and that the nature of the repair 
work was not inherently dangerous so as 
to make the employer of an independent 
contractor liable with the independent con- 
tractor. 

When the electric company’s employee 
removed the section next to the defective 
glass, the fixture was jarred. The court 
thought that this tended to prove that the 
employee was guilty of negligence in failing 
to remove the broken glass during the re- 
pair work, and that there was also negli- 
gence on the part of Andes in not warning 
plaintiff of the place of danger in which 
she was standing. Judgment for plaintiff 
was affirmed.—Frost v. Andes Candies et al. 
Illinois Appellate Court, First District. 
November 18, 1946. Released December 4, 
1946. 14 CCH NEGLIGENCE Cases 215. 


Andrew J. Farrell, for Appellant Gould. 
James A. Dooley, Lewis L. Root, for Appellee. 


HEARING AID BURNS PURCHASER 





(TENNESSEE) 
@ Manufacturer’s liability 
Privity of contract 
The hearing aid purchased by plaintiff 
from defendant’s agent consisted of several 
parts, including a transmitter enclosed and 


sealed in a plastic box with connecting in- 
sulated wires running from a set of bat- 
teries, customarily worn on the leg, to the 
transmitter and thence to a small ear piece 
molded to fit the inner portion of the user’s 
ear. Plaintiff was wearing the battery 
strapped to her thigh and, as was customary 
in the case of women users, had placed the 
transmitter between her breasts, connecting 
it with a small wire running under the arm 
and over the shoulder into the ear. After 
six months’ use of the devise without injury, 
plaintiff experienced a burning sensation, 
and upon removing her clothing discovered 
that her breasts had been severely burned. 
The agent was informed and sent the in- 
strument to the manufacturer, requesting it 
to make a thorough examination to ascer- 
tain the cause and nature of the defect; but 
the manufacturer ignored the request and 
several months later sold the same instru- 
ment to another customer. 


The manufacturer contends that it is not 
liable because of lack of privity of contract 
between it and the ultimate user. “The true 
rule,” concluded the court, “is that neither 
privity of contract nor actual knowledge on 
the part of the seller is necessary where the 
article sold is inherently or imminently 
dangerous to human life or health. We 
think a jury might well find that an instru- 
ment requiring the use of a wire charged 
with electricity encircling the body with 
only a flimsy cloth between the skin and 
the wires and the transmitter is an instru- 
ment imminently dangerous requiring special 
care in manufacture to prevent injury.” 
Judgment for plaintiff was affirmed.—Aurex 
Corporation v. Blair. Tennessee Court of 
Appeals, Eastern Section. January 7, 1947. 
14 CCH NEGLIGENCE Cases 283. 

Joe Frassrand, Chattanooga, Tennessee, for 
Plaintiff in Error. 


Sizer, Kefauver & Duggan, Chattanooga, Ten- 
nessee, for Defendant in Error. 


HER OWN FROLIC 


(OREGON) 


e Friend visiting garage employee 
Pressed against ceiling by escalator 
Respondeat superior 





Kaufman was showing his sister and her 
girl friend around the garage in which he 
was employed. During his hours of employ- 
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ment, which commenced at midnight, he 
was the sole person on duty. It was his 
business to take care of stored cars and 
sell gasoline. His two visitors were fas- 
cinated by the vertical power-driven escala- 
tor, which ran from the basement to the 
top of the building, and passed through a 
round hole in each of the floors. Kaufman 
turned on the electric switch, and his sister 
rode to an upper floor. She called down to 
plaintiff to follow. But plaintiff, who did 
not know how to stop the escalator, passed 
the sixth and last floor and continued up- 
ward until she was injured by being pressed 
against the ceiling of the garage. 

The court was unable to see wherein 
there was any breach of legal duty on the 
part of defendant garage company. Kauf- 
man had no express or implied authority to 
invite friends into the garage for the pur- 
pose of “showing them around,” nor to 
invite his friends to use the escalator as a 
plaything. It was not a public conveyance, 
but was reserved for the exclusive use of 
employees. The unfortunate accident oc- 
curred while plaintiff was pursuing her own 
pleasure, and at best she was a bare licensee 
to whom the defendant owed no duty to 
exercise due care. Judgment of nonsuit was 
affirmed.—Akerson v. D. C. Bates & Sons, 
Inc. Oregon Supreme Court. December 3, 
1946. 14 CCH NEGLIGENCE CAsEs 242. 

Edward J. Clark, Tanner & Clark, Portland, 
Oregon, for Appellant. 


E. K. Oppenheimer, Wilbur, Beckett, Oppen- 
heimer, Mautz & Souther, Portland, Oregon, for 
Respondent. 


PAINTER'’S TORCH 
SPARKS HOTEL FIRE 


(NEW YORK) 


e Painting contractors’ liability 
Burning paint from cornice with 
acetylene torch 
Causal connection 


The workman was burning paint from the 
cornice with an acetylene or prestolite torch. 
Fire started almost immediately after he 
had applied the flame at a point where there 
was a very small crack. There was testi- 
mony that safety requires that water be 
available for immediate use when the torch 
flame is being applied, and the jury could 
have found that the workmen knew that 


old birds’ nests made of straw were inside 
the cornice covering. According to one of 
the painting contractors, there was little 
danger of fire if the workman used care, 
but if he failed to do so, “it is ten chances 
to one he will burn a deep scar in the wood 
that will take a good deal of work and cost 
a good deal of money to obliterate if he is 
fortunate enough not to set the building on 
fire.” The application of the torch, the 
appearance of smoke, and the starting of 
the fire were so closely consecutive that the 
contention of failure of proof of causal re- 
lation did not impress the court. The hotel 
owner and insurance companies were prop- 
erly permitted to recover for the loss and 
damage to furnishings and for loss of in- 
come during the period when a portion or 
all of the hotel was not available for use.— 
Turner et al. v. Reynolds et al., d. b. a. 
Binghamton Service & Painting Company 
et al. New York Supreme Court, Appellate 
Division, Third Department. November 13, 
1946. 13 CCH NEGLIGENCE Cases 213. 
Kramer, Night & Wales, Donald W. Kramer, 


Binghamton, New York, for Defendants, Appel- 
lants. 


Keenan, Harrison & Coughlin, George G. 
Coughlin, Binghamton, New York, for Plaintiffs, 
Respondents. 


PERILOUS HOT WATER HEATER 


(LOUISIANA) 


@ Water leaking through ceiling 
Merchandise damaged 
Latent defect doctrine 


The hot water heater owned by defendant 
was a very old one and had given trouble 
on several occasions. It had not been re- 
placed merely because a new one could not 
be obtained. Defendant occupied the second 
floor of the building, and plaintiff operated 
a store on the first story. By the terms of 
their respective leases from the owner, both 
tenants were required to keep the property 
in condition. A leak in the heater devel- 
oped, as a result of which water dripped 
through the floor of the second story and 
the ceiling of the store, damaging some of 
plaintiff’s merchandise. 

That the doctrine of res ipsa loquitur 
applied, the court did not doubt. Defendant 
sought to invoke the latent defect rule. 
Pointing out that there is a distinction 
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between a hidden defect in the material of 
which a piece of machinery is constructed 
and a defect that is caused by wear and 
tear alone, the court stated that the defense 
is more readily accepted if the machine is 
new than if it has been used for a loyg 
time and, because of wear and tear, obvi- 
ously has almost reached the end of its life. 
Defendant’s heater had sprung bad leaks on 
at least two prior occasions. Under such 
circumstances, defendant could not say that 
because he could not actually discover just 
where or when the new leak might mani- 
fest itself, such defect as might cause the 
leak was a latent one. The true cause of 
the loss was a worn-out heater, and defend- 
ant continued to operate it at his peril. 
Judgment for plaintiff was affirmed.—Schon 
v. James. Louisiana Court of Appeal, Parish 
of Orleans. December 23, 1946. 14 CCH 
NEGLIGENCE CASES 262. 

A. D. Danziger, Arthur L. Ballin, for Plaintiff, 
Appellee. 


George Sladovich, Jr., for Defendant, Appel- 
lant. 


PIPE ROLLS ON TAG-LINER 


(CALIFORNIA) 


e Transportation company’s liability 
Truck driver directing loading 
Method selected 


A truck driver employed by defendant 
transportation company was sent to the 
premises of Industrial Engineering Company 
to pick up a number of pieces of sixteen- 
inch pipe, forty feet long, each of which 
weighed 1,800 pounds, Plaintiff, who was 
assigned to handle one of the tag-lines, was 
injured when one of the pipes rolled upon 
him. He sued both the transportation com- 
pany and the truck driver. Trial resulted in 
a verdict and judgment for defendants. 
Thereafter a new trial was granted upon 
the sole ground of the insufficiency of the 
evidence to sustain the verdict as to all of 
the issues. 


_ Thought the higher court: “The evidence 
is clearly sufficient to support a verdict 
in favor of plaintiff. It was a question of 
fact as to whether the truck driver used 
due care in the loading of the truck, and 
certain testimony tends to prove that he was 
guilty of negligence.” The selection of the 


tier rather than the pyramid method of load- 
ing, the size of the pieces of lumber used as 
stringers between the rows of pipe laid 
on the truck, and the directions given plain- 
tiff as to the handling of the tag-line and his 
return from the truck to the pipe rack after 
each section of pipe was loaded, were some 
of the factors to be considered in determin- 
ing the issues of negligence and contributory 
negligence. Under these circumstances, there 
was ample ground for the exercise of judi- 
cial discretion in favor of a new trial. The 
order of the lower court granting a new 
trial was affirmed.—Williams v. Field Trans- 
portation Company et al. California Su- 
preme Court. August 13, 1946. 14 CCH 
NEGLIGENCE CAsEs 267. 

Kenneth J. Murphy, 909 Rowan Building, Los 
Angeles, California, for Appellants. 


Herlihy & Herlihy, 453 South Spring Street, 
Los Angeles, California, for Respondent. 


RAMP COLLAPSES UNDER TENANT 


(MARYLAND) 


® Scope of landlord’s promise to repair 
Hidden defect 


At the time plaintiff’s husband rented the 
premises from defendant, nothing was said 
by either party about repairs. However, in 
September, 1945, plaintiff’s husband stated 
that he asked defendant to repair the porch 
and showed him where it was pulling loose 
from the house. Defendant had replied that 
he would block it up with concrete block, 
and that it would be all right to use until he 
had it fixed. Entrance to the premises was 
by means of a wooden ramp leading to a 
wooden platform. There was one step from 
the platform down to the ramp, which slanted 
from the porch to the ground. In Decem- 
ber, 1945, while leaving the premises, plain- 
tiff fell from the ramp and broke her leg. 


Recovery was based on the theory that 
a landlord, after notice and a promise on 
his part to repair, negligently failed to per- 
form his promise. But the evidence was 
undisputed that the injury was not caused 
by a failure to repair the platform. On the 
contrary, the injury was caused either by a 
hidden defect in the ramp, which was un- 
known to any of the parties, or by slipping 
on the wet ramp. Judgment for plaintiff 
was reversed.—King v. Compton. Maryland 
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Court of Appeals. December 12, 1946. 14 
CCH NEGLIGENCE CASES 236. 


Eugene P. Childs, Annapolis, Maryland, for 
Appellant. 

George B. Woelfel, Annapolis, Maryland, for 
Appellee. 


RESCUER ‘‘AXED” 
IN FAMILY FIGHT 


(NORTH CAROLINA) 


@ Husband and wife quarreling in 
friend’s home 
Friend’s intervention 
Foreseeability of injury 





Defendant marched to the home of plain- 
tiff to get his wife, who had gone there for 
protection, and the fight was on. Defend- 
ant’s wife had floored him with an axe and 
had raised it to strike again when the noble 
plaintiff intervened and saved his life. Plain- 
tiff’s reward was a severe cut on the hand 
when she received the “lick which was in- 
tended for defendant.” In a suit by plaintiff 
to recover for. her injuries, allegedly caused 
by the negligence of defendant, the trial 
court entered a judgment of nonsuit. On 
appeal, the court had this to say: “The evi- 
dence is wanting in sufficiency to carry the 
case to the jury. The injury is not one which 
the defendant could have reasonably fore- 
seen or anticipated.” The judgment of non- 
suit was affirmed.—Harrington v. Taylor. 
North Carolina Supreme Court. November 


27, 1946. 14 CCH NEcLIcENcE Cases 231. 


George S. Steele, for Plaintiff, Appellant. 
Fred W. Bynum, for Defendant, Appellee. 


RETRIEVER TUMBLES THROUGH 
GLASS-BOTTOMED SHAFT 


(MARYLAND) 


e@ Landlord’s liability 
Use of air shaft for clothing hampers 
Appearance of solid floor 





Are tenants supposed to climb through 
windows and walk around in the bottom of 
airshafts? If so, does the duty of a land- 
lord who rents furnished apartments extend 
to responsibility for not providing a solid 
floor for an air shaft or for not notifying 
his tenants that the bottom of the airshaft 
is made of glass and will not bear the weight 


of a person? Each apartment of the build- 
ing in question was provided with a clothes 
hamper, fastened by hooks on the outside 
of the windows ina shaft. There was noth- 
ing except the bottom of the shaft under 
the hampers to catch any falling clothes. 
In order to retrieve some clothing from 
the bottom of the shaft for the tenants 
occupying the apartment above plaintiff's, 
she sat down on the window sill and let 
herself down to the bottom of the shaft, a 
distance of four feet. She had picked up 
one article of clothing, and as she moved 
to the other side of the shaft, the bottom 
dropped out, causing her to fall to the floor 
of the first apartment. The bottom of the 
shaft was made of a frame with three panes 
of glass. Plaintiff was unaware that the 
bottom was glass, and defendants had failed 
to call her attention to this fact when she 
leased the apartment. The bottom of the 
shaft was dusty and dirty, and it appeared 
to plaintiff to be solid. 


It was the duty of defendants to furnish 
light and air to the apartment of the tenant. 
The shaft was an economical method of 
doing so. In maintaining the shaft with 
windows opening into it and with a bottom 
which appeared to the tenant to be solid, 
though made of glass, the landlord was 
charged with a high degree of care for the 
persons getting light and air from the shaft. 
By placing the clothes hamper in the shaft 
for the use of the tenant, defendants invited 
her to use it for that purpose; and in failing 
to provide anything other than the bottom 
of the shaft, to catch clothing, defendants 
should have contemplated that what did 
happen in this case would happen. Plaintiff 
was a married woman, whose husband was 
serving with the armed forces. It was 
error for the trial judge to refuse to charge 
the jury that.the salary lost by plaintiff and 
her medical expenses were proper items to 
consider in reaching the amount of the 
verdict. Consequently, judgment for plain- 
tiff was reversed in part and a new trial 
awarded for the purpose of allowing her 
to prove loss of earnings and medical ex- 
penses.—Sezzin et ux. v. Stark. Maryland 
Court of Appeals. November 20, 1946. 14 
CCH NEGLIGENCE CAsEs 223. 

William R. Semans; Barton, Wilmer, Bramble, 
Addison & Semans, for Appellants. 


Herbert L. Grymes, Frank J. Schap, for Ap- 
pellee. 
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SHELLAC CAN EXPLODES 


(CALIFORNIA) 


e Eight-year old child injured 
Use of back yard by manufacturing 
plant 





The entire record was a hodgepodge of 
conflict and uncertainty. An eight-year-old 
boy sustained severe burns from an ex- 
plosion of a five-gallon shellac can belong- 
ing to defendants. His version was that his 
father rented one side of a double house 
with its back yard, and that for a long time 
he and other neighborhood children had 
used the back yard as a playground. The 
owner of the premises, without the con- 
sent of plaintiff’s father, had permitted a 
portion of the yard to be used by defend- 
ants, who maintained a manufacturing 
establishment adjoining the back yards. 
Thereafter defendants deposited various 
substances and objects, including shellac 
cans, in the yard within easy reach of the 
eight-year-old plaintiff and other children 
wanting to play in the premises. A match 
struck by one of the children ignited the 
combustible liquid in the can. Defendants, 
denying all negligence, asserted that they 
rightfully occupied the fenced-in portion of 
the yard by a month-to-month lease from 
the owner, with the consent of plaintiff’s 
mother; that the neighborhood children 
trespassed upon the enclosed portion; and 
that on the day of the accident, some child 
climbed over the fence into the enclosure 
and removed a shellac can to the Salas sec- 
tion of the back yard. Trial of the cause 
resulted in a verdict and judgment for 
plaintiff in the sum of $10,000. 


The close proximity of the Salas house- 
hold to defendants’ plant, in connection with 
the known activities of the youthful mem- 
bers of that household, and defendants’ use 
of combustible and explosive substances, 
were circumstances of considerable impor- 
tance bearing upon the question of defend- 
ants’ negligence. The court could not say 
that there was not substantial evidence to 
support the jury’s finding. It is not always 
true that an intervening agency will relieve 
defendant of responsibility, especially where 
the acts of children not of a responsible 
age are involved. Judgment for the child 
was affirmed.—Salas, etc. v. Whittington et 
al. California District Court of Appeal, 


Second District, Division One. December 
2, 1946. 14 CCH NEGLIGENCE Casts 217. 


William K. Young, David Lynn, for Appel- 
lants. 


Francis J. Gabel, Jean Wunderlich, for Re- 
spondent, 


SKYLIGHT FALL 


(OHIO) 


@ Landlord’s liability 
Ownership of premises concealed 
Statute of limitations 


Instructed to wash a certain skylight in 
an air well of the building, decedent, who 
was a tenant of defendant and employed 
by him as a janitress, fell to the floor of the 
storeroom below when the skylight col- 
lapsed. Plaintiff, seeking to recover for the 
death of his mother, alleged on the part of 
defendant certain acts of negligence which 
he claimed were the sole and proximate 
cause of her death. He further alleged that 
defendant, at the time of the accident and 
on many prior occasions, had represented to 
plaintiff and to his mother that the premises 
belonged to his mother and that he acted 
only as his mother’s agent to collect rents 


and manage the property, fraudulently con- 


cealing that he was the owner. As a result 
plaintiff was fraudulently induced to bring 
a suit against defendant’s mother and failed 
to discover defendant’s ownership of the 
property until after the statute of limitations 
had run. Defendant’s demurrer, alleging 
that the action was barred by the statute 
of limitations, was sustained. 

Having actively and purposely induced 
plaintiff not to bring the suit against him, 
defendant should not be permitted to take 
advantage of and benefit by his own active 
wrongdoing. Plaintiff's petition alleged suf- 
ficient facts which, if established by the 
evidence, would estop defendant from claim- 
ing the benefit of the statute of limitations, 
and plaintiff would have the legal right to 
proceed upon the merits of his claim. Judg- 
ment of the lower court was reversed and 
the cause remanded with instructions to 
overrule the demurrer.—Sabol, Adm. v. 
Pekoc. Ohio Court of Appeals, Cuyahoga 
County. January 27, 1947. 14 CCH NEct- 
TENCE CASsEs 304. 

H. E, Elliott, F. E. Picklow, for Appellant. 

J. H. McNeal, for Appellee. 
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SPINNING COAL-HOLE COVER 
SPILLS PEDESTRIAN 


(MASSACHUSETTS) 
© Coal particles in rabbet 
Deliveryman’s liability 
Burden of proof 





While walking on the sidewalk in front 
of a dwelling house, plaintiff stepped upon 
a coal-hole cover, which spun out of the 
hole, and fell partially into the hole. After 
her fall plaintiff observed coal particles 
and coal dust in the rabbet of the coal hole. 
There was evidence that the cover would 
not fit if the rabbet contained dirt. Plain- 
tiff was of the opinion that the evidence 
warranted a finding that her fall was caused 
by the condition of the coal hole and its 
cover, and that this condition was caused 
by defendant’s conduct. 

The burden of proving that defendant’s 
conduct caused her fall rested upon plain- 
tiff. Although she was not required to ex- 
clude all possibility that her fall was not due 
to any fault of the defendant, she was re- 
quired to show a greater probability that 
her fall resulted from defendant’s conduct 
than from any other cause. This she failed 
to do. No such inference was warranted by 
evidence that defendant had delivered coal 
at the premises at some indefinite time 
before the day of the accident. The trial 
judge erred in denying defendant’s motion 
for a directed verdict—Wagman v. Morse. 
Massachusetts Supreme Judicial Court. 
Suffolk. November 29, 1946. 14 CCH 
NEGLIGENCE CASEs 198, 

H. S. Avery, for Plaintiff. 

J. P. Rooney, L. P. Manning, for Defendant. 


STOPCOCK CAUSES EXPLOSION 


(NEW YORK) 


© Gas company’s liability 
Negligent maintenance 


The only means for shutting off the flow 
of gas from the street main into plaintiff's 
house was the stopcock installed by defend- 
ant gas company. Detecting the odor of 
gas, an invitee of plaintiff’s tenant attempted 
to turn the stopcock. Unexpectedly, he 
pulled out the core, thus permitting gas to 
escape in such great quantities that in a 


sas 


very few minutes an explosion occurred, 
causing damage to plaintiff’s property. The 
following morning plaintiff's tenant found 
the core, with the nut on the end of it, on 
the cellar floor. It was established that the 
core could not have come out of the stop- 
cock if there had been a washer on the 
narrow end of the core, and that such a 
washer was an essential part of a proper 
stopcock. 

It was apparent to the court that plaintiff 
did not rely upon the rule of res ipsa 
loquitur, but went forward with the proof, 
establishing prima facie that the proximate 
cause of the explosion was a defective stop- 
cock. “Under the circumstances,” ruled the 
court, “to charge the rule was merely to 
befog the issue, and defendant’s exception 
therefore presents reversible error.” Seem- 
ingly, because it was relying upon the ap- 
plication of the res ipsa loquitur doctrine, 
plaintiff made no attempt to show that the 
tenant did not interfere with or alter the 
stopcock. If plaintiff relies on negligent 
maintenance, such proof is essential. 
Although a gas company is not under 
obligation to make frequent inspection, it 
is not relieved of the duty of inspection of 
so vital and important a device as a stop- 
cock which it owned and installed in plain- 
tiff’s house and which constituted the sole 
means a householder could use to shut off 
the gas in a sudden emergency. Judgment 
for plaintiff was reversed and a new trial 
granted.—Metropolitan Life Insurance Com- 
pany v. Rochester Gas and Electric, Com- 
pany. New York Supreme Court, Appellate 
Division, Fourth Department. November 
13, 1946. 14 CCH NEGLIGENCE Cases 214 

Nixon, Hargrave, Middleton & Devans; W. 


Clyde O’Brien, 31 Exchange Street, Rochester, 
New York, for Defendant, Appellant. 


John Van Voorhis Sons, Meyer Fix, 500 Pow- 
ers Building, Rochester, New York, for Plain- 
tiff, Respondent. 


STREET ELEVATOR DOOR 
TRIPS PEDESTRIAN 


(TEXAS) 


@ Claim paid by building owner 
Indemnity from storage company 





Having tripped over a street elevator 
door, open to permit a storage company to 
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deliver supplies to a tenant in the building, 
the injured pedestrian brought a suit against 
the owner of the building and the storage 
company, alleging failure to guard the door 
properly. Thereafter the pedestrian agreed 
to settle her claim.. The transfer company 
declined to pay any part of the amount of 
the settlement. The building owner paid 
the amount to the pedestrian and thereafter 
brought an action for indemnity or con- 
tribution against the storage company, 
alleging that one Warren, an employee of 
the storage company, had assured the build- 
ing owner’s employee that an employee of 
the storage company was guarding the 
street elevator door. The trial court 
rendered judgment for the building owner 
in the entire amount which it had paid to 
the pedestrian. On appeal, the storage com- 
pany assailed the judgment against it as 
based upon the theory that it and the owner 
were joint tort-feasors, and that the owner 
having pleaded that it owned a _ non- 
delegable duty to the pedestrian, the stor- 
age company could not have been a joint 
tort-feasor with the owner. 


Answered the court: “ ‘The true rule of 
law, upon which this judgment is based, 
can be stated thus: where one party com 
mits a tort, and another party is liable to 
the person injured by virtue of a rule of 
law, indemnity is allowed.’” In this in- 
stance, the jury found that the tort was 
committed by the storage company, whose 
negligence was the sole proximate cause of 
the injury. The owner was liable to her 
only by virtue of a rule of law, namely, 
that its duty was non-delegable. Therefore, 
it was entitled to indemnity against the 


‘storage company. Judgment of the lower 


court for the building owner was affirmed.— 
Westheimer Transfer & Storage Company, 
Inc. v. Houston Building Company, Inc. 
Texas Court of Civil Appeals, First District, 
Galveston. November 7, 1946. Rehearing 
denied, December 18, 1946. 14 CCH NEctt- 
GENCE Cases 210. 

Vinson, Elkins, Weems & Francis; C. M. High- 
tower, Thomas B, Weatherly, Houston, Texas, 
for Appellant. 

Fulbright, Crooker, Freeman & Bates; New- 
ton Gresham, John H. Crooker, Jr., Houston, 
Tex., for Appellee. 


SWERVING TRAIN THROWS 
PASSENGER FROM BAGGAGE CAR 


(ARKANSAS) 


© Negligent direction of trainman 
Res ipsa loquitur 


Two o’clock in the morning arrived, and 
still Private First Class King did not have 
a seat on the crowded train. The car in 
which he was traveling was an old type 
combination passenger coach and baggage 
car. Wearily he requested a trainman to 
find him a seat. At the direction of this 
trainman, plaintiff was taken from the pas- 
senger compartment to the baggage com- 
partment and directed to sit upon a step 
stool. Plaintiff immediately went to sleep 
and remembered nothing further until he 
awakened in the hospital. He had been 
found lying in a ditch about twenty-five 
feet from the track. In an action against 
the railroad and the conductor to recover 
for his injuries, plaintiff alleged that an 
agent of the railroad negligently directed 
him to sit upon a stool near an open door 
of the baggage car; that while the train was 
being operated at a speed of approximately 
sixty miles per hour out of a curve, he was 
thrown from the baggage car; and that 
although the trainmen were immediately 
notified of the accident, they failed to stop 
the train or render any assistance to plain- 
tiff. Defendants argued that plaintiff was 
relying on the res ipsa loquitur doctrine, 
which did not apply because the accident 
might have resulted as plausibly from negli- 
gence on the part of the passenger. 

Pointed out the court: “But plaintiff did 
not proceed under the doctrine of res ipsa 
loquitur. He specifically alleged negligence 
on the part of an employee of the railway 
company in directing him to occupy an 
unusual and dangerous position in the bag- 
gage compartment, which was being oper- 
ated with open doors.” The _ evidence 
presented a disputed question of fact as to 
whether plaintiff was directed to occupy a 
dangerous place or whether he arose volun- 
tarily from a seat in the passenger com- 
partment and walked out the side door of 
the baggage compartment. It was the 
province of the jury to weigh the evidence. 
Judgment for the soldier was affirmed.— 
Chicago, Rock Island & Pacific Railway 


AUsUnaNLLLANL UUUUANOONGEUUESURGEPREACOOUOOOOUOUUOOUNEOOGEOGANGOOOOUUOUUEUOOGANUOUUOOUUONENOGOOOGUOOOUOUUOAONNSANOOOUOUOUOESNONOOOOOUUOOUEVRNONGNOOLOQUOOUUAOUENOGAGUOGUOOUUEONOGONNOOOUUOUUUEEENOGALOQUUOUUERELONONUOQUUOUUUUEEUGGANG4UOUUUUUEEENOUGUO4OOUUOUUUULEONOOEAU4UUOUUUUUEONAAAAALUUOEE 


NEGLIGENCE (Other than Automobile) PAGE 185 





DU a a LLL LLLCLLOLLLLLLCLGLOOLO OT 


Company v. King. Arkansas 
Court. December 9, 1946. 
GENCE CASES 221. 

Thomas S. Buzbee, A. S. Buzbee, for 
pellant. 


Charles X. Williams, Paul X. Williams, for 
Appellee. 
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TARDY COMMUTER 
FAILS TO BOARD MOVING TRAIN 





(PENNSYLVANIA) 


e Grabiron grapsed 
Fall between trains and platform 
Contributory negligence per se 


“The tardy commuter making a dash for 
his train as it pulls out of the station is a 
commonplace of the American suburban 
scene.” The decedent was no exception. 
It was 8:30 in the morning as he ran across 
the driveway outside the electric suburban 
station. As he reached the twenty foot plat- 
form, the starting signal was blown. He 
continued and reached the other side just 
as the train started. He stood there wait- 
ing for the car steps to pass. When they 
came opposite him, he caught the grabiron, 
stepped along with the train and then fell 
between it and the platform. The car had 
moved twelve to fifteen feet when plaintiff 
grasped the grabiron. The train was defi- 
nitely under way for its next stop. 


“*To get on or off a moving car, whether 
propelled by steam or electricity, is negli- 
gence per se in him who attempts it... .’ 
Where one is injured in stepping on or get- 
ting off a moving car, the burden is upon him 
to clearly demonstrate to the court why his 
case should go to the jury as a rare excep- 
tion to the rule.” The facts in this instance 
could not possibly be called exceptional. 
Plaintiff contends that her husband was 
confronted by a sudden emergency, namely 
the starting of the train just as he reached 
it, and that this created one of the excep- 
tional situations which should move the court 
to disregard the rule. The court was unable 
to see any emergency in the situation and 
held that there was nothing unexpected 
about the starting of the train to this com- 
muter, who had taken it at this station for 
months. No doubt he hoped it would not 
start before he was aboard, but it could not 
be argued that he did not fully realize that 
it might. The trial court directed a verdict 


for defendant on the ground of contributory 
negligence.—O’Daniel v. The Pennsylvania 
Railroad Company. United States District 
Court, Eastern District of Pennsylvania. 
December 30, 1946. 14 CCH NEcLicENnce 
Cases 265. 

Ruby R. Vale, 1542 Land Title Bldg., Phila- 
delphia, Pa., for Plaintiff. 


Philip Price, Packard Bldg., Philadelphia, Pa., 
for Defendant. 


TOPPLED ADVERTISING SIGN 
OBSTRUCTS SIDEWALK 


(ARKANSAS) 


e Pedestrian injured 
Knocked down by parked car v. defec- 
tive condition 
Garage owner’s duty 





Engrossed in conversation with his com- 
panions, plaintiff tripped and fell over a 
piece of iron pipe obstructing the sidewalk 
in front of defendant’s garage. The pipe 
was covered partially by a car parked against 
the sidewalk. As a means of identifying its 
bus repair business, defendant had placed 
two iron signs upon the sidewalk in front 
of the garage. The signs were approxi- 
mately four feet high. The base of each 
consisted of a circular iron band which rested 
upon the sidewalk. A metal pole was fast- 
ened to the base by an opening in the 
center’ of the base, and on top of the pole 
was a flat disc upon which was the lettering 
of the name of the shop. 


The vertical pole supporting the upright 
disc was fastened to its base in a hole ill- 
fitted to the pipe, as a result of which the 
sign frequently toppled over and fell on the 
sidewalk. “This happened with such fre- 
quency that defendant, in the exercise of 


ordinary care, must have known that the’ 


sign was likely to topple over,” declared the 
court. Moreover, because of the proximity 
of the sign to the street, cars parking fre- 
quently knocked it over on the sidewalk. 
This usually occurred at night. Plaintiff's 
injury occurred in the afternoon. “If, there- 
fore, the sign had been knocked down by 
a parked car and had not fallen because of 
its defective condition, the jury was war- 
ranted in finding that it had been lying on 
the sidewalk for several hours and that ordi- 
nary care would have discovered its pres- 
ence.” Judgment for the pedestrian was 
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afirmed.—Missouri Pacific Transportation 
Company v. Gray. Arkansas Supreme 
Court. December 16, 1946. 14 CCH NEctI- 
cence CASES 273. 

Thomas B. Pryor, H. L. Ponder, H. L. Ponder, 
Jr., for Appellant. 

Kaneaster Hodges, for Appellee. 


TRYPARSAMIDE INJECTION 
BLINDS PATIENT 


(DISTRICT OF COLUMBIA) 


e@ Malpractice action 
Treatment for syphilis 


Suffering from cerebro-spinal syphilis, 
plaintiff was admitted to a hospital where 
he received seven injections of tryparsamide, 
an arsenical specific used in treating syphilis. 
Prior to these treatments, plaintiff was given 
athorough neurological examination of the 
eyes. No reason was then disclosed why 
the arsenical treatment should not be used. 
Thereafter plaintiff was referred to defend- 
ant for fever therapy treatments with the 
recommendation that the tryparsamide in- 
jections be continued. Defendant’ did not 
make an independent investigation of plain- 
tiffs eyes, but relied solely on the hospital 
record. At no time thereafter did he ex- 
amine plaintiff’s eyes except “to look at 
them” when the patient was in the fever 
cabinet. After the ninth treatment plaintiff 
became ill and was removed to the hospital, 
where he was found to be blind. 

Defendant admitted that he was neither 
experienced nor expert in the use and ad- 
ministration of tryparsamide. It was con- 
ceded that the treatment was extremely 
dangerous. Experts testified that precau- 
tions should be taken and are necessary in 
the avoidance of possible ocular disturbances 
in the use of tryparsamide; that the patient 
should be asked if he experiences a light 
flashing sensation; and that the fundi, eye- 
grounds and fields should be examined by 
machine. The court believed the evidence 
sufficient to justify an instruction to the jury 
that they might consider whether or not 
the failure of defendant to give continuous 
eye examinations during the treatment con- 
stituted negligence and that the court erred 
in refusing to instruct the jury on this phase 
of the case. Judgment for defendant was 
teversed and the cause remanded with in- 
structions to grant a new trial.—Winstead 


v. Hildenbrand. United States Court of 
Appeals, District of Columbia. December 
16, 1946. 14 CCH NEGLIGENCE Cases 238. 

Maxwell A. Ostrow, Wesley E. McDonald, for 
Appellant. 


J. Harry Welch, H. Mason Welch, for Ap- 
pellee. 


2043 GALLONS LOST MILK 


(OKLAHOMA) 


@ Cattle polluted by drinking water 
Oil company’s liability 


Plaintiff, who was engaged in the dairy 
business, recovered a judgment against an 
oil company for the loss of eight head of 
milk cows, loss of milk and the value of 
aborted calves alleged to have occurred by 
reason of drinking water from a creek which 
had been polluted by defendant in the oper- 
ation of its oil and gas leases. Defendant 
argued that the evidence was insufficient 
upon which to submit the case to the jury, 
that the verdict was based on mere specula- 
tion and conjecture, and that no causal connec- 
tion was shown between the alleged negligence 
and the injury sustained. 


An analysis of the water in the creek dis- 
closed a twelve and one-half per cent salt 
content. Defendant conceded that the creek 
was heavily polluted and that salt water 
from at least three of its wells flowed into 
the creek. Four of plaintiff’s deceased cows 
were seen drinking from this creek. Two of 
these cows were posted by a veterinary 
surgeon, who testified that in his opinion 
the cows died from drinking salt water. It 
was shown also that the rest of the cows 
which plaintiff lost were affected prior to 
their death with the same symptoms as were 
the cows which were posted. Expert testi- 
mony was offered tending to show that 
drinking salt water would cause weakening 
of cows, cause them to lose in the production 
of milk and to abort their calves, and that 
drinking water containing twelve and one- 
half per cent salt would kill livestock. The 
court deemed the evidence ample to sustain 
the verdict. Loss of milk production consti- 
tuted a proper element of damages, and 
there was evidence sufficiently definite from 
which a jury could find that there was a 
loss of 2043 gallons of milk. Judgment for 
plaintiff was affirmed.—Gulf Oil Corporation 
v. Miller. Oklahoma Supreme Court. De- 
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cember 17, 1946. 14 CCH NBGLIGENCE CASES 
204. 
William C. Liedtke, Russell G. Lowe, Red- 


mond S. Cole, C. L. Billings, James B. Diggs, 
Jr., Tulsa, Okla., for Plaintiff in Error. 


Z. I. Holt, Maurice F. Ellison, Tulsa, Okla., 
for Defendant in Error, 


UPPER STORY OF BUILDING 
DEMOLISHED BY FIRE 


affrmed.—Pappas et al. v. Parsons et al. 
Michigan Supreme Court. Filed January 6, 
1947. 14 CCH NEGLIGENCE CAsEs 269, 
Charles H. Burnham, 815 Michigan Nationa) 
Bank Bldg., Battle Creek, Mich., for Appellants, 


Allen & North, 1408 Central National Tower 
Battle Creek, Mich., for Appellees. 


VOLUNTEER TRAFFIC DIRECTOR 
RUN DOWN BY STREET CAR 





(MICHIGAN) 


e Insulation of ceiling 
Proximate cause 


An hour after defendants completed insu- 
lating the second floor ceiling and the front 
of plaintiffs’ building with granulated rock 
wool, smoke was seen coming from the roof. 
Although two fire departments promptly 
responded to the alarm, the upper story 
of the building was practically destroyed. 
Plaintiffs claimed that the fire could not 
have started by any means other than those 
furnished by defendants; that defendants’ 
employees were the last persons who could 
have had an opportunity to cause the fire 
at or near that particular part of the build- 
ing; that the nozzle to the hose the insulators 
were using was so hot that it could not be 
held without wrapping it in various mate- 
rials; and that a shower of sparks was seen 
to blow back out of the hole in which the 
nozzle was inserted, Defendants introduced 
testimony to the effect that there was a 
fire burning in the coal hot water heater 
at the rear of the building; that smoke was 
seen coming from the chimney to which the 
coal heater was connected; that the gasoline 
motor which powered the blowing rig was 
so isolated from the rest of the machinery 
that it could not have contributed to the 
cause of the fire; and that the rock wool 
contained no cotton or wool, but consisted 
of mineral fibres made of blast furnace slag, 
humestone or silicate, which could not create 
friction sparks in passing through the hose. 

Negligence of the defendants was an issue 
of fact. The trial court made a finding of 
fact that plaintiffs had not established neg- 
ligence upon the part of defendants. “We 
do not reverse unless the evidence clearly 
preponderates in the opposite,” summarized 
the reviewing court. “In our opinion the 
evidence does not preponderate in favor of 
plaintiffs.” Judgment for defendants was 


(PENNSYLVANIA) 


e Standing on street car tracks 
Signal to motorman disregarded 
Assumption of risk 


Hearing and seeing a fire engine approach- 
ing the intersection, plaintiff responded to 
the call of what he thought his civic duty, 
Hastening to the center of the intersection, 
he stood in the middle of the street car 
tracks to direct traffic, holding up his hands 
to warn the motorman of a street car about 
400 feet away. It was not a regular trolley 
stop. Plaintiff could see the motorman look- 
ing at him; so when it was about seventy- 
five feet distant, he turned around and waved 
the fire engine on the intersecting street 
“to come on.” The street car did not stop, 
but continued to move toward plaintiff and 
struck him. The trial judge instructed the 
jury that if they found the motorman was 
guilty of “wanton misconduct,” defendant 
was liable even if plaintiff was guilty of 
ordinary negligence. After a verdict had 
been returned for plaintiff, the lower court 
concluded, upon further consideration of 
the testimony, that the proofs clearly showed 
that plaintiff was guilty not merely of ordinary 
negligence, but was guilty of wanton negli- 
gence or, otherwise considered, his conduct 
was such as to call for the principle of 
assumption of risk, and on either ground his 
right to recover was barred. Accordingly, 
defendant’s motion for judgment n.o.v. was 
sustained. 

The reviewing court thought otherwise. 
Neither the doctrine of voluntary assump- 
tion of risk nor wanton misconduct had 
application to plaintiff's conduct. Plaintiff 
fairly could have assumed that the motor- 
man saw him standing on the track giving 
a signal for the car to stop and that he 
would not be run down. Whether or not 
plaintiff’s conduct created an unreasonable 
risk involving a high degree of probability 
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of harm to himself was a question for the 
jury. Plaintiff may have been meddlesome 
in volunteering to direct traffic, but that did 
not warrant a holding as a matter of law 
that he could not recover for the injuries 
he sustained. Judgment n.o.v. for defendant 
was reversed and the cause remanded to 
the lower court to pass upon the undisposed 
motion by plaintiff for a new trial.—Elliott 
y. Philadelphia Transportation Company. 
Pennsylvania Superior Court. January 17, 
1947. 14 CCH NeEcLIicENcE CAseEs 309. 

Robert M. Bernstein, Maurice H. Brown, 1900 
North American Bldg., Philadelphia, Pa., for 
Appellant. 

Philip Price, 1320 Packard Bldg., Philadelphia, 
Pa., for Appellee. 


WHERE WAS BENCHLEY? 


(TEXAS) 
e Express company’s liability 
Failure to deliver manuscript 
Speculative damages 





Plaintiff had written a book relating to 
World War I. On November 24, 1939, he 
delivered to the Railway Express Agency at 
Waco, Texas, a package containing his manu- 
script addressed to Mr. Robert Benchley, 
Hollywood, California. On December 2, he 
received a notice from Hollywood that the 
package was undelivered because of “no 
local address.” Plaintiff made a trip to the 
Waco office, stating that Benchley was well 
known and gave an instruction to “Deliver 
immediately, if possible, and if not, ascertain 
the present whereabouts and forward there, 
charges here, waiving storage.” On Decem- 
ber 9, a note from Hollywood again advised 
that no delivery had been made and asked 
permission to return the package, which 
permission was refused. However, on De- 
cember 22, the package was returned to 
plaintiff. Alleging negligent delay on the 
part of the carrier, plaintiff claimed special 
damages for $250,000 lost in book royalties, 
$125,000 lost in motion picture rights, and 
punitive damages in the amount of $375,000. 


Discoursed the appellate court: “We... 
assume without so deciding that the failure 
to find Benchley and make delivery was 
negligent. But there is no ground shown, 
in view of the insufficiency of the address, 
to warrant punitive damages. It is probable 
that the carriage charge is recoverable, but 


that was only 35 cents and is not even men- 
tioned in the petition, and a reversal to recover 
nominal damages only is never granted.” 
The court was in complete agreement with 
the trial judge that the special damages 
were too speculative. It might be conceded 
that the twenty-eight-day delay complained 
of was important to the possible success of 
the book before World War I was eclipsed 
by World War II, though no one could 
have foreseen that in November, 1939. How- 
ever, all the proof was to the effect that 
a crude manuscript by an unknown author 
had no chance of publication without ap- 
proval by a competent critic. The jury had 
no evidence at all that Benchley would have 
approved the book or that it would have 
been published or would have been popular. 
Judgment for defendant carrier was affirmed. 
—Peyton v. Railway Express Agency, Inc. 
United States Circuit Court of Appeals, 
Fifth Circuit. December 19, 1946. 14 CCH 
NEGLIGENCE CASES 239. 

Robert L. Peyton, in propria persona, Waco, 
Tex., for Appellant. 

Wilford W. Naman, Waco, Tex., for Appellee. 


WINDOW GUARD 
BELONGS TO TENANT 





(OHIO) 
e Iron guard collapses 
Tenant injured 
Caveat emptor 


Attracted by someone on the street, plain- 
tiff’s little boy leaned against the window 
grill, which completely gave way. In at- 
tempting to save his son from falling, plain- 
tiff lost his balance and fell to the ground 
below. Seeking recovery for his injuries, 
plaintiff alleged failure of the landlord to 
repair the defective window guard. Deter- 
mination of the controversy rested upon 
whether the guard was a part of the premises 
rented or whether it was under the sole 
control and custody of defendant as owner 
of,the premises. It was not shown how the 
guard was attached to the window or build- 
ing, but the evidence did disclose that there 
was no porch or other part of the building 
outside the front windows of plaintiff’s apart- 
ment which were used by defendant or other 
tenants of the building. The court thought 
it reasonable to infer that the only purpose 
in constructing the iron guard was to prevent 
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persons or articles within plaintiff's apart- there is no implied warranty that the premises 
ment from falling through the window and are tenantable or even reasonably suitable | Februar 
to protect those in the yard from articles for occupation, and the rule of caveat emptor 
which might fall through the window. applies.” Judgment n.o.v. for defendant was 

Said the court: “The iron guard, therefore, affirmed.—Rotte v. Meierjohan. Ohio Court iaiteoaes 
was in integral part of the apartment leased of Appeals. July 1, 1946. 14 CCH Nesu- By Di 
to plaintiff... . In the absence of fraud GENCE Cases 202. “Analysi 
or concealment by the lessor of the condi- John C. McCarthy, for Appellant. By Edi 
tion of the property at the date of the lease, Nathan Solinger, for Appellee. 
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Differing from Tennessee Act 


The Court of Common Pleas of Franklin County, Ohio, recently determined Ash, Edv 
that the Superintendent of Insurance, could not, by ruling, eliminate the automo- Analy 
bile sales business as a class from eligibility to act as insurance agents or solicitors, “Attorne 
on the theory that the qualifications of agents having originally been determined Automob 
by statute it was not within the province of the Superintendent to add or subtract Agreen 
from such qualifications. The ruling made ineligible a class of people not made ie 
ineligible by sfatute. It went on to say that the argument that anyone had the Failu 
right of a hearing before the superintendent was spurious because the ultimate z. G 
decision was predetermined. Motor’s Insurance Corporation v. Dressel, Superintend- Notice 


ent of Insurance of Ohio. December 30, 1946. = 
Automobi 


Alightil 


City Drivers Exempt from Financial Responsibility —_ 


Section 31, of the Laws of Minnesota 1945, chapter 285, was interpreted as — 
excluding from the pale of the Financial Responsibility Laws, the drivers of city- Balled 
owned vehicles. Reading as follows: “This act does not apply with respect to Burd 
any motor vehicle owned and operated by the United States, this state or any Child a 
political subdivision of this state or any municipality therein,” the section was 7 
construed by the court in this manner: “Since the act operates exclusively by Child v 
suspension of licenses to operate motor vehicles and not against the vehicles Inade 
themselves, the exclusion of the city’s vehicles from the application of the act 5 & 
must have been intended to exempt the city’s drivers . . . It seems quite obvious ea 
to us that Sec. 31 was inserted in the act to relieve municipalities, and others Dischar 
that are exempted, from embarrassment in the performance of their functions Icy st 
by finding the discharge of such functions hampered by the lack of licensed "oe 
drivers. City of St. Paul v. M. J. Hoffman, Commissioner of Highways of Minne- Electric 


sota, Minnesota Supreme Court. December 27, 1946. Contr 
Excessir 


Trial 


More on Full Faith and Credit "an 


Chicago Lloyds was admitted to do business in Missouri. In 1934 it was Sie ps 


sued in that state for malicious prosecution and false arrest. While the suit was Negli; 
still pending, said unincorporated association had a liquidator appointed in Illi- Juror’s 
nois. Although Chicago Lloyds withdrew from the Missouri action, and plaintiff —T: 
had notice of the Illinois proceeding, he continued to judgment. The United gy wo 
States Supreme Court, when asked whether the Missouri judgment was entitled 

to full faith and credit as proof of a claim against the liquidator, declared that it 

was: “The single point of our decision is that the nature and amount of peti- Seana 
tioner’s claim has been conclusively determined by the Missouri judgment and driv 
may not be relitigated in the Illinois proceedings, it not appearing that the Statut 
Missouri court lacked jurisdiction over either the parties or the subject matter.” wee 
Morris v. Jones. Supreme Court of the United States. January 20, 1947. a 
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rel 
Foreseeability of injury (N. C.).. 
Friend visiting garage employee 
Pressed against ceiling 7 escalator 
(Ore.) : oh 3 
Glass falls on patron’ s head 
Light fixtures under repair (Ill.)..... 
Hearing aid burns purchaser 
Manufacturer's liability (Tenn.) 
Hotel fire 
Painter's torch (N. Y.) 
Malpractice 
Tryparsamide injection blinds patient 
WO Beis sac hcwe- 
Passenger thrown from baggage car (Ark. ) 
Patron stabbed, pushed into quarrelers 
Restaurant proprietor’s duty (Neb.) 
Pedestrian injured 
Toppled advertising sign (Ark.) 
Pedestrian’s ankle snaps on ice ridges 
Owner's duty to clean sidewalks (Pa.) 
Pipe rolls on tag-line assistant 
Transportation company’s weevted 
(Cah) «... : 
Ramp collapses under tenant. 
Scope of landlord’s promise to repair 
(Md.) : 
Shellac can explosion injures child 
Stored in back yard by manufacturer 
(Cal.) 
Spinning coal- hole cover spills pedestrian 
Deliveryman’s liability (Mass.) 
Street elevator door trips pedestrian 
Building owner's indemnity from stor- 
age company (Tex.) 
Tenant falls through glass-bottomed shaft 
Landlord's liability (Md.) 
Tenant falls through skylight 
Ownership of premises concealed (Ohio) 
Upper story of building destroyed by fire 
Insulation of ceiling (Mich.) 
Volunteer traffic director struck by street 
ear (Pa.) 
Water leaking through ceiling 
Defective hot water heater (La.) 
Window guard collapses, tenant injured 
Caveat emptor (Ohio) 
Dix W. 
“Airports and Their 


















Neighbors” 


Public Liability Insurance 


Parking lot customer injured 
“Use of car’’ construed (Ind.) 
Polio contracted at summer camp 
Insurer’s obligation to defend, 
(N. Y.) 


waiver 


Schwartz, Sidney A. 


‘Analysis of Federal Tort Claims Act”’ 


“‘When the Plaintiff Changes His Testimony” 
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